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On the assembling of the Legisla- 
ture for the present session, a number 
of bills were introduced which affect 
the administration of the law. It is 
important that the members of the bar 
should be acquainted with these bills 
before they are passed, and that the 
lawyers should «liseuss these subjects 
thoroughly and, if possible, influence 
legislation by their efforts and the ex- 
pression of their opinion. Copies of 
some of the bills which are proposed 
have been distributed among the law- 
yers through the mails. 

An act has been introduced in the 
Senate which will make the rule in re- 
gard to recording deeds the same as 
that for recording mortgages. The 
effect will be, first, to make it advisa- 
ble to record deeds as soon as they are 
delivered, and second, to extend the 
benefits of the registry laws to deeds 
which happen to be left unrecorded 
for more than fifteen days. The in- 
convenience of the first result will be 
entirely outweighed by the great ad- 
vantage of the second. Under the 
present law, as interpreted in Sanborn 
v. Adair, 2 Stew. 338, a deed which is 
so unfortunate as to be left unrecorded 





for fifteen days can never become a 
safe basis of title. 





An act is proposed by which the 
costs of suits for small amounts may 
be reduced. It is certainly a result 
much to be desired, not only for the 
sake of justice to the litigants, but for 
increasing the business of attorneys. 
The act provides that in suits in the 
Circuit and Common Pleas, if the 
plaintiff recovers a sum between two 
or three hundred dollars exclusive of 
costs, he shall recover three-fourths of 
the usual costs. On a judgment for 
from one to two hundred dollars the 
costs are one half, and from fifty dol- 
lars to one hundred, one-quarter. Wit- 
ness fees are excepted in each case. 
In order that the clerks and sheriffs 
may know how to make their charges, 
the plaintiff is to endorse on his sum- 
mons the amount sued for, and he 
shall not be allowed to recover beyond 
it, except for interest after the date of 
the process. In suits in Chancery, the 
costs on a decree for a sum between 
one thousand and five hundred dollars 
are to be two-thirds, and fora sum not 
more than five hundred dollars, one 
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half of the usual costs. Witness fees 
are excepted and the same provision is 
made as to an endorsement on the pro- 
cess. Interest accruing after the date 
of process is not to be reckoned in de- 
termining the amount of costs. The 
defect in the bill is that no provision 
is made for a case in which the amount 
of the judgment is less than the 
amount sued for. 

A better remedy would probably be 
to change the whole system of taxing 
costs. In New York the costs on an 
ordinary collection suit are only nine- 
teen dollars and a half, of which only 
three dollars are for expenses. 

ANOTHER act suggested provides for 
the appointment of two Vice-Chancel- 
lors by the Governor; their compen- 
sation to be derived wholly from the 
fees charged in the bills of costs, these 
fees to be divided equally with the 
Chancellor. This act is probably pre- 
mature. The advisory masters were ap- 
pointed because it is supposed that the 
great pressure of business in the Court 
of Chancery is due to temporary caus- 
es. The appointment by the Governor 
instead of the Chancellor might impair 
the unity of the court, and the system 
of fees is in some respects a pernicious 
one and ought not to be perpetuated 
without consideration. 





Tue act directing sheriffs’ sales to be 
udvertised in only one paper and the 
property to be described in general 
terms, would save a great deal of un- 
necessary expense. The defendant sel- 
dom depends on the advertisement for 
his notice of the sale, and the few bid- 
ders that may be brought to the sher- 


iff's office in the course of a year by| 


|Martin, 2 N. J. Law Journal, p. 29, 


the second paper are dearly paid for. 
A description in general terms would 


attract attention more readily than a | 





long and detailed description which 
nobody will read. In Philadelphia, 
where mortgages are foreclosed with- 
out suit, by advertising in the Legal 
Intelligencer, an advertisement seldom 
takes more than three lines. 





Banks Brothers, law publishers in 
New York, bave issued a circular in 
which they offer to publish the New 
Jersey Reports at not more than $1.75 
a volume, bound. We have repeatedly 
urged in the Journat that the law 
ought to be changed so as to permit 
the State to accept a proposition of 
this kind. Banks Brothers are a re- 
sponsible house, they have been pub- 
lishing the New York reports at a rate 
even lower than this, and can be relied 
on to carry out their offer. This would 
save the lawyers three dollars on every 
volume and allow the State to pay lib- 
eral salaries to the reporters and still 
save money for the treasury. 

In Millvale Ins. Co. v. Wilgus, de- 
cided by the Supreme Court of Penn- 
sylvania, January 6th, 1879, it was 
held in an opinion by Sharswood, J., 
that where a man had bought real es- 
tate at an Orphan’s Court sale, pay- 
ment to be made one half in eash and 
the other half at the end of a year, 
when the deed was to be delivered, 
anda fire occurred before the second 
payment, his equitable title was “the 
entire, unconditional and sole owner- 
ship” of the property within the mean- 
ing of a condition of the insurance pol- 
icy which provided that if the interest 
was any other than such ownership, it 
should be so stated. This is in ac- 
cordance with the decision of the N. J. 
Court of Errors in Franklin Ins. Co. v. 





where it was held that a person in pos- 
session of the premises insured, under 
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a valid and subsisting contract of con-jina_ bridge. 


veyance, has an insurable interest and 
is not guilty of a misrepresentation if 
he describes the premises as his prop- 
erty, unless the conditions of the pol- 
icy require the actual state of the title 
to be disclosed. 





In House vy Com’rs of Montgomery 
Co., the Supreme Court of Indiana, at 
the May Term, 1878, held that the 
board of commissioners of a county are 
liable to an individual in an action for 
damages sustained by reason of the 
commissioners suffering one of the 
county bridges to be out of repair. It 
was put upon the ground that the ob- 
ligation of the board to keep the 
bridges in repair gives to every one 
who has occasion to use them a right 
to have the obligation fulfilled and an 
action for any damage suffered from 
the breach of the obligation. The lia- 
bility of the board was said to be sim- 
ilar to that of cities for the repair of 
streets. It was admitted by the court 
that the authorities were conflicting, 
but no reference was made to the cases 
in New Jersey. It was long ago de- 
cided in this State that an action will 
not lie at common law in behalf of an 
individual who nas sustained special 
damage from the neglect of a public 
corporation to perform a public duty, 
and in particular that the board of 
freeholders of a county is not liable in 
such action. Freeholders of Sussex v. 
Strader, 3 Harr. 108; Pray v. Jersey 
City, 3 Vr. 394. 

In Livermore v. Freeholders of Cam- 
den, 5 Dutch. 245, it was held that 
although the act of 1859, P. L. 285 
gave an action for injury to personal 
property passing over a bridge, the 
freeholders were not liable to the own- 
er of a grist mill for the lowering of the 
water at his dam by reason of a defect 





Now, however, by the 
statute of 1860, Rev., p. 89, §9, a right 
of action is given to any person who 
shall receive injury or damage in per- 
son or property by reason of neglect 
to repair a bridge, and in Ripley v. 
Freeholders of Essex and Hudson, 11 
Vr. 45, it was held that the defendants 
were liable for injuries to a vessel pass- 
ing through their bridge. 

In Iowa and Maryland it is held that 
the county commissioners are liable for 
injuries caused by defective bridges. 
Wilson v. Jefferson county, 13 Iowa 
181; Taylor v. Davis, 40 Id. 295 ; Com- 
missioners of Anne Arundel Co. v. 
Ducket, 20 Md. 468. Towns are lia- 
ble for injuries to travellers and their 
property from defective streets in 
Massachusetts, New Hampshire and 
Pennsylvania. Mass Gen. Stat. c. 44 
§ 22 ; Wheeler v. Tray, 20 N. H. 77; 
Erie City v. Schwingle, 22 Penn. 384, 
and in Ohio in the case of Hamilton 
Co. v. Mighils, 7 Olio St. 109, it is 
held that although a town may be lia- 
ble for such an injury, a county is not, 
beeause a county is a branch of the 
government while a town is a corpor- 
ation for local purposes. . 





Woodside v. Adams, decided at the 
last term of the Supreme Court, is of 
great practical importance to attorneys 
in the collection of debts, and we pub- 
lish an abstract of it in the Journat, 
although the opinion is contained in 
the third part of 11 Vroom. It de- 
cides that a chattel mortgage previous- 
ly executed by the tenant on goods 
and chattels on the demised premises 
takes precedence over a distress for 
rent, but that the mortgige is merely 
security for the debt and does not di- 
vest the mortgagor of the property. 
The interest of the mortgagor is such 
as may be levied on and sold under 
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the ordinary process of law. This de- 
cision, that a mortgage takes priority 
over the lien for rent, has, we think, 
been a surprise to the profession. 
Their ideas, perhaps, were derived 
from the common law principle and 
they did not give sufficient weight to 
the statute which, they thought, being 
in derogation of the common 
might be construed more strictly. 

The other principle, that the inter- 
est of the mortgagor may be levied on 
and sold under legal process, attorneys 
are glad to have distinctly announced, 
for it isa great help in the collection 
of debts, and there has been some con- 
fusion on the subject in the cases, al- 
though the matter is stated clearly 
enough in Mechanics’ B. and L. Ass’n 
v. Conover, 1 McCart. 227-8. 


law, 





Norton v. L. and N. W. Railway 
Vo. L. R. 9 Chancery Div. 623, is in- 
teresting in connection with Barnett v. 
Johnson, 2 Me. C. 481. In this latter 
case it was held that owners of land 
udjacent to the Morris Canal have the 
privilege of receiving from it light and 
air, provided in so doing they do not 
interfere with the convenient use of 
the canal as a public highway, and in 
the English case it is held that a rail- 
way company has no right to erect 
hoardings to 
rights being 


prevent prescriptive 
for windows 
looking across the line of railway. The 


results arrived at in the two cases are 


acquired 


similar, but the courses of reasoning 
by which they are reached are almost 
In the New 
Jersey case it was held that their char- 
ter vested in the Canal Company not 


opposite to one another. 


merely the right to use the land for 
canal purposes, but the entire estate, 
right, property and interest in the 
premises, so longas they should be used 
for the purposes of a canal, and that 
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the complainant had no interest left in 
him on which he could found a claim 
for light and air, but that he did pos- 
sess such right by reason of his being 
an owner of land adjacent to a public 
highway. In the English case on the 
other hand the Vice-Chancellor(Malins) 
held that, although the fee in the land 
had been conveyed to the railway com- 
pany, its interest was a qualified one 
and was limited to the uses for which 
the land was taken, so that the former 
owner retained all his rights which 
were not inconsistent with its use as a 
railway and that among these was the 
right to have on his adjoining land 
winows overlooking the railway. He 
cited United Land Co. v. Great East- 
ern Rail'y Co., L: R. 17 Eq. 158, and 
S. C. on Appeal, L. R. 10 Ch. 589. 
Tue similarity in the results and the 
diversity of the reasoning in these 
cases, suggest the unreported com- 
mencement of one of Mr. Justice 
Maule’s opinions. Two other judges 
on the bench had delivered opposite 
opinions, and Maule, who was apt to 
be sarcastic, began his opinion by say- 
ing : 
well 


“T coneur with my brother Cres- 
for the reasons given 
brother Williams.” 


by my 





In Martin v. Mackonochie, L. R. 3 
Q. B. Div. 730, the court ordered a pro- 
hibition to issue against a decree of 
Lord Penzance. The Court of the 
Arches had found Mr. Mackonochie 
guilty of illegal practices in the matte: 
of ritual,and in addition to asentence of 
suspension, had issued a monition that 
if he persisted in the practice he 
should be deprived of his benefice. 
He did persist, and, after full notice, 
sentence of deprivation was issued. 
The Queen's Bench Division held that 
the Ecclesiastical Court had no juris- 
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diction to issue such a sentence for 
disobeying a monition not to repeat an 
illegal act ; that it could only try the 
man for the second offence in the same 
manner as for the first. Lord Pen- 
zance in Combe v. Edwards, L. R. 3 
Pro. Div. 103, answers the reasoning 
of Lord Cockburn in vigorous English 
which furnishes amusing reading, and 
his opinion contains a very accurate 
and compact statement of the meaning 
of jurisdiction, which goes far toward 
clearing up the difficulties of the ques- 
tion then at issue and may be very 
useful here in view of the frequent dis- 
cussion of the subject of jurisdiction 
and the searcity of good definitions of 
the word. We quote the following 
passage in the opinion : 

“That any given court should have 
power to correct and punish a particu- 
lar offence in a particular person, it is 
necessary that the offense itself should 
be of a nature to fall within its juris- 
diction—that the person should be 
subject to its jurisdiction—and that 
the punishment awarded to him should 
be one which the court is competent 
to inflict for that offence. These things 
constitute ‘jurisdiction.’ But where 
they exist—the method of bringing 
the defendant into court; the form in 
which the offence is charged against 
him; the particular forms in which 
facilities are provided for his defence ; 
the specific rules under which each 
step in the suit is taken ; these things, 
which are but the machinery by which 
justice is administered, lie widely 
apart from the right and ‘jurisdiction’ 
to administer it, and to ecnfound them 
together in the common use of the 
word ‘jurisdiction’ is, I think, a mis- 
application of terms.” 

Jurisdiction is clearly not, as de- 





fined in Bouvier’s Law Dictionary, 
“the power to decide according to 
law.” Itis rather the power given by 
law to decide. If the court has the 
power to decide, it may decide either 
rightly or wrongly. If it is an infer- 
ior court its erroneous decisions may 
be reversed on appeal, but until then 
they must be obeyed. If there is no 
appeal the so-called wrong decision 
becomes itself the law. 

It is interesting to compare Lord 
Penzance’ remarks with those of Chief 
Justice Marshall in a New Jersey case, 
Kempe’s Lessee v. Kennedy, 5 Cranch 
173. In deciding upon the validity of 
a confiscation for treason, made by the 
Sussex County Court of Common 
Pleas, he says: ‘“The question whether 
this offence was or was not committed, 
that is, whether the inquest did or did 
not show that the offence had been 
committed, was a question which the 
court was competent to decide. The 
judgment it gave was erroneous, but it 
is a judgment,and,until reversed,cannot 
be disregarded.” Strikingly similar to 
Lord Penzance’ analysis of the sub- 
ject, is that of Mr. Justice Miller in 
Cooper v. Reynolds, 10 Wall 316. “It 
is as easy to give a general and com- 
prehensive definition of the word jur- 
isdiction as it is difficult to determine 
in special cases the precise conditions 
on which the right to exercise it de- 
pends. This right has reference to the 
power of the court over the parties, 
over the subject matter, over the res 
or property and to the authority of the 
court to render the judgment or de- 
cree which it assumes to make.” The 
opinion proceeds to define the mean- 
ing of jurisdiction in each of these 
aspects. See also Ex parte Watkins, 3 
Pet. 193 ; Harvey v. Tyler, 2 Wall 338. 
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DEFINITION OF DEBT. | where the subject is fully discussed. 


In Randall v. Rigby, 4 M. and W. 

It is rather remarkable that the de-| 130, in which the defendant covenanted 
finition in the text books of so common |that he and R. H. should pay the 
a legal term as a debt is inaccurate | plaintiff an annuity charged upon land, 
and misleading. Blackstone says:|it was held that the plaintiff could not 
“The legal acceptation of debt 1s a|sue the defendant in debt for the ar- 
sum of money due by certain and ex-|rears of the annuity. Parke, B., said 
press contract.” In Stephen on Plead-| that it was a collateral covenant and 
ing, p. 14, it is said that * the action of|not a covenant to perform a direct 
debt lies where a party claims the re- | duty, and cited Viner’s Abr. Debt. D., 
covery of a debt, 7. ¢., a liquidated or | Thursby v. Plant, 1 Wms. Saund. 241a 
certain sum of money alleged to be|and other cases. 








due him ;” and in 1 Chitty on Pleading, 
p. 108, it is laid down that ‘ debt lies 
wherever the demand is for a sum cer- 
tain or is capable of being readily re- 
duced to a certainty.” Not to speak 
of Blackstone’s curious omission of 
debts arising out of implied contracts, 
it is evident that these definitions are 
broad enough to cover a collateral lia- 
bility, and are not confined to the 
direct duty or 





obligation, arising 
} 


In Harrison v. Matthews, 10 M. and 
W. 768, it was held that an action of 
debt could not be maintained on a 
covenant that the defendant and three 
others would pay the plaintiff £300 ; 


| Parke B., said: “It is well settled that 


if there be a covenant by the defendant 
that he will certainly pay a sum cer- 
tain, debt willliee * * * On the 
other hand, if he covenant that an- 
other shall pay a certain sum and if 





either out of contract or the receipt of; not he, the defendant, will, debt will 
personal advantage, which alone con-|not lie. Wentw. Off. Extr. 123; Vin. 
stitutes a debt. These definitions ex-|Abr. Debt. D. And on the same prin- 
tend so far as to include the liability | ciple it will not lie (after assignment 
of a guarantor or of the obligor on a|assented to by the lessor) on the les- 
bond of indemnity, or of a lessee who|see’s covenant that his assigns shall! 
has covenunted that the rent will be | pay rent, the proper remedy being an 
paid by the person to whom he has /action of covenant.” 
assigned the term ; yet it is clear upon | This is not a mere question of the 
reflection and well settled by authority | form of action. 
that these liabilities do not constitute | the expression of a legal conception, 
debts. and by learning the limits of the ac- 
It was formerly held that the accep-| tion we ascertain definitely the limits 
tor of a bill of exchange was not liable ‘of the idea of debt. It appears from 
in an action of debt. Hardres 485-7. | these cases that a debt is only such a 
“The great question here,” said Sir| liability as arises from a duty to pay a 
Matthew Hale, C. B., *‘is whether a | definite sma of money, this duty being 


The form of action is 











debt or duty be hereby raised ; for if 
it be no more than a collateral engage- 
ment, order or promise, debt lies not.” 
It is now held that a debt is created in 
this case by force of the law merchant. 


Priddy v. Henbrey, 1 B. and C. 674,’ 





created by a direct contract on the re- 
ceipt of a benefit. This limitation of 
the term is suggested by Blackstone 
and Stephen they say it is a 
demand cf money due. The same 
meaning is implied in tbe derivation of 
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the word debt; this is from a word which |manded to pay the money which he 
implies moral obligation, and has the | owes and unjustly detains. The judg- 
game meaning asOur owe and onght. ‘ment is never in the nature of damages 
No one would say that he owed the ‘and “ damages are never recovered in 
money which he might have to pay to | debt.” Bishop v. Young, 1 B. and P. 
answer the default of another person. |80, note a. A practical application of 
There is one peculiarity of a debt|the distinction here noticed may be 








which may serve to distinguish it. It | 
is the only liability on which the com | 
mon law courts enforce specific per | 


formance. The defendant is com-' 


seen in the careful limitation of the 
term Debt in the New York statutes 
concerning set-offs. See Waterman on 
Set-off, p. 148 and note. 


NEW JERSEY PREROGATIVE COURT. 


TESTIMONY on PROBATE of WILL. | 


In Re., Last Will, etc., of John R. Lewis. 
(Oct. Term, 1878. ] 

The proponents of a will have a right to con- 
test the interest of those who appear to con- | 
test it, whether such appearance be in pur- | 
suance of citation or permission of the 
court or their own application. 

The Court will not interfere with the order of 
production of proof except for the purpose 
of securing testimony or other good cause. 
Motion on the part of two of the 

contestants, Miss Grace and Mrs. 

Ward, for order restraining the pro- 

dnetion of testimony, and motion on 

the part of another, Jane H. Lewis, 
directing. the order of proof. 

Mr. R. W. Russell of New York, and 
Mr. B. Williamson for Miss Grace and 
Mrs. Ward. 

Mr. J. D. Bedle for Jane H. Lewis. 

Mr. R. Gilchrist for proponeuts. 

Tue Orpvinary: A motion is made on 
behalf of Frances Grace and Catharine 
G. Ward, two of the contestants, for 
an order directing that no further tes- 
timony be taken until the further order 
of the court on the subject of the le- 





gitimacy of the testator or of the con- 


'testants, John D. Catheart, who claims 


to be his nephew, and Frances Grace 
and Catharine G. Ward, who claim to 
be his nieces, or as to whether the con- 
testant, Thomas Lewis, is his son, or 
the contestant Jane H. Lewis his wid- 
ow. At the same time the counsel of 
Jane H. Lewis, who claims to be the 
widow of the testator, applies for an 
order directing that the taking of tes- 
timony in disproof of her claim shall be 
suspended unt] after all the testimony 
on the subject of the testamentary ca- 
pacity shall have been taken. Some, 
at least, of these contestants were cited 
to appear in view of their possible 
claims to relationship to the testator 
and their consequent claim to an inter- 
est in his estate, and, therefore, in the 
question whether the paper propound- 
ed for probate is his will. 

The counsel of Miss Grace and Mrs. 
Ward insist that as to those of the 
ccntestants who have been cited to 
appear, no evidence of want of interest, 
whether from alleged illegitimacy or 
otherwise, should be received ; that the 
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right to appear flows from and is es- 
tablished by the citation itself; and, 
therefore, that the evidence should be 
confined to the question of the execu- 
tion of the will and the capacity of the 
testator. This position cannot be main- 
tained. The proponents have a right 
to contest the interest of those who 
appear, whether such appearance be in 
pursuance of citation or permission of 
the court on their own application. It 
is the manifest duty of the court to 
call before it all persons who have an 
interest in the subject matter of the 
controversy, but the fact that persons 
are thus called in nowise precludes the 
proponent from denying and disproving 
their interest. Indeed it may be most 
material for him to do so in order that 
he may be prepared to show that the 
will is not unnatural. * * * 

The contestant, Jane H. Lewis, asks 
that the testimony on the subject of 
her interest may be suspended until 
after the testimony as to capacity shall 
have been finished. The unfairness to 
the proponents of such action on the 
part of the court is, I think, manifest. 
Besides, the question of capacity may 
be affected by the question whether 
the testator had a wife or child or other 
lawful relations. To restrain the pro- 





ponents from offering their evidence 
on the subject of his relations in life, 
even until some future day to be des- 
ignated hereafter by the court, would 
not only be out of the common order, 
and, therefore, to a certuin degree at 
least objectionable, but would be liable 
to subject them to the loss of the evi- 
dence of witnesses from death or other 
cause. The order of the production of 
the testimony in such suits as this is 
usually left to the discretion of coun- 
sel, subject, of course, to the well un- 
derstood general rules; and though 
the court may interfere with it, it sel- 
dom does so except for the purpose of 
securing testimony; as where permis- 
sion is given to examine a witness in 
rebuttal while the testimony of the 
other side is stillin progress. * * 
The court will listen with attention 
and favor to any application in the 
interest of economy or the reasonable 
limitation of litigation. At the same 
time it is quite obvious that it will not 
under ordinary cireumstances, where no 
abuse or irregularity appears, prescribe 
or dictate to counsel as to the extent, 
character or order of the evidence 
which they shall produce. * * * 
Motion denied. 





COURT OF CHANCERY OF NEW JERSEY. 


FORECLOSURE—JUDGMENT CRED- 
ITOR. 





The Farmers National Bank, of Mount Holly, 
v. Lloyd, et als 
[Feb. Term. 1879. } 
The petition of a prior judgment creditor to 
be made a party to a foreclosure suit will be 


denied. He is not a necessary party, and 





the lien of his judgment will not be affected 
by the proceedings. 


Bill to foreclose. On motion of en- 
cumbrancer to be admitted as a party 
defendant. On petition. 

Mr. C. Ewan Merritt for the mo- 
tion. 

Mr. J. LL. N. Stratton, contra. 
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Tue Cuancettor: William 8. Cole- 
man applies to be made a defendant in 
this suit, (which is for foreclosure and 
sale of mortgaged premises) with a 
view to protecting his interest under a 
judgment recovered by Daniel Zelley 
against him, and Elijah T. Smith, who 
was the owner of the property at the 
time when the jndgment was recover- 
ed, but subsequently sold and convey- 
ed it to the complainants’ mortgagor 
who afterwards gave their mortgage. 
The judgment, therefore, is prior to 
that mortgage. The bill does not 
allege that it has been paid or satisfied, 
nor does it attack it or call it in ques- 
tion in any way, or deny or question its 
priority over the complainsnts’ mort- 
gage. By the petition it is alleged 
that the petitioner was merely surety 
for Smith in the debt for which the 
judgment was recovered, and that he, 
in order to remove the incumbrance of 
it from his property, paid the amount 
of it to Zelley,-the plaintiff therein, but 
that it was not satisfied of record ; and 
he claims to be entitled to subrogation 
to the rights which Zelley then had 
under the judgment and to be entitled 
to have recourse to the lien of the 
judgment on the mortgaged premises 
for reimbursement. Zelley was made 
a defendant in the suit, but did not 
appear. As before stated, he had re- 
ceived the amount of the judgment 
from the petitioner, and he had, there- 
fore, no interest in the litigation. ‘lhe 
complainants in filing their bill chose 
to make all prior as well as all subse- 
quent incumbrancers parties. Zelley 
not havirg appeared or given any at- 
tention to the suit, there was no proof 
of his judgment in the cause. The 
final decree directs that the mortgaged 
premises be sold, to pay in the first 
place the amount of a mortgage given 
by Smith on the premises and which 





is prior to the incumbrance of the 
complainant's mortgage and to the 
judgment recovered by Zelley, and in 
the next place to pay the complainants’ 
mortgage and then to pay other mort- 
gages subsequent thereto. The peti- 
tioner apprehends that his rights un- 
der the Zelley judgment will be affect- 
ed by a sale of the mortgaged prem- 
ises under the decree in this cause. If 
that were true, it would be sufficient 
reason for admitting him as a party. 
But itis not true. Zelley as the hold- 
er of the judgment stands unaffected 
by the decree, notwithstanding his de- 
fault, and so does the lieu of the judg- 
ment on the mortgaged premises and 
the rights or equities of the petitioner 
under it. A prior incumbrancer whuse 
lien is not assailed in the bill of com- 
plaint is not a necessary party to a 
suit for foreclosure, and if le be made 
a purty and does not choose tu come 
in with his incumbrance, his rights are 
wholly unaffected by the proceedings. 
Hendry v. Quinan, 4 Hals. C. R. 534; 
Hudnit v. Nash, 1 C. E. G. 550; Wil- 
kins v. Kirkbride, 12 C. E. G. 93; 
Frost v. Koon, 30 N. Y. 428 ; Jones on 
Mortgages, §1439. 
Petition dismissed. 


WATER RENTS—RECEIVER. 





Coe, et als. v. The New Jersey Midland Rail- 
way Company, ¢t als. 
[Feb. Term, 1879. | 

A city is not justified in refusing to supply 
water to a receiver of an insolvent railway 
company, because the rents for water used 
by the company before the appointment of 
the receiver, are unpaid. The court will 
take notice of a claim for such rents on due 
application. 


Petition of receivers for injune- 
tion to compel the Board of Publie 


Works of Jersey City to furnish water 
at the engine house of the New Jersey 
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Midland Railway Company for use 
there in the locomotive engines, etc., of 
the company. On petition and answer 
and order to show cause why the in- 
junction should not be granted. 

Mr. W. P. Douglass for the peti- 
tioners. 

Mr. L. Abbett for the city. 

Tue Cuancettor: The question pre- 





sented by the petition and answer is 
whether the Mayor and Alderman of 
Jersey City can lawfully be required to 
furnish for due compe. jation water 
from the public supply for use in the 
locomotive engines of the railroad 
company. On behalf of the city it is 
insisted that it is at liberty to impose 
as a condition of furnishing the water 
the terms that certain water-rents, 
which were due from the company to 
the city when the former was declared 
by this conrt to be insolvent, shall first 
For all the water furnished 


to the receivers full payment has been 


be paid. 


made. 

The city does not allege that any ob- 
whatever to 
water exists, except the non-payment 
of the mentioned, 
due as alleged from the company when 
The only | 


jection furnishing the 
water-rents before 


it was declared insolvent. 
question, therefore, is whether the re 





fusal based on that ground alone is | 
reasonable. In Dayton v. (Quigley, 2| 
Stew. 77, it was held that the action of | 
the officers of a municipality charged 
with the contro] and management of 
the public water supply of the city, in 
refusing to supply water to a dwelling 
house there,except on condition of pay- 
ment of a claim of the city upon the 
tenant thereof for water furnished to 
him at another place, not the property | 
of the landlord, was unreasonable. The | 
rule laid down in that case is applica- 
ble in full force to this. The receivers | 
are operating the road under the direc- | 





tion of this court as well for the ben- 
efit of the public as for the advantage 
of the property itself. The use of the 
water is necessary to the discharge of 
the duty imposed npon them. The 
city treats the subject as if the receiv- 
ers were merely the representatives of 
the company or of those who hold en- 
cumlerances on the property, but that 
view is inadequate. It is this court 
with which the city is in controversy, 
nnd under the circumstances it is un- 
rensonable for it to refuse to furnish 
the water except on the conditions 
The court 
will take notice on due application of 


which it seeks to impose. 


any claim of lien for water-rents due 
to the city from the company, and will 
allow the city the benefit of any lien 
which it may have by law for the col- 
lection thereof, controlling its action 
in the premises, however, as equity 
may demand, but securing to it its 
full rights as far as practicable. 

The order to show cause will be 
made absolute and the injunction will 


be granted. 


PARTIES—EVIDENCE—SURETY. 


DeGreiff v. Wilson, et als. 
{[Oct. Term, 1878.] 

Allthe members of the complainants’ firm 
ought to be parties to a suit to foreclose a 
mortgage given to the complainant for their 
benefit. 

A mortgage was given by the defendants to 
the complainants for the benefit of other 
persons. A judgment in favor of the com- 
plainants against those other persons with- 
out notice to the defendants is not evidence 
of the amount due on the mortgage. 


On bill to foreclose and fiual hearing. 
Mr. John A. Cobb for complainarts. 
Mr.W. J. Magie for defendants. 
Abstract of Opinion. 
Tue CuanceLtor: The bill is filed to 
foreclose « mortgage on land in the city 
of Elizabeth, dated November 22, 1875, 








cae). a eed 


en- 
age 
the 
e of 
The 
elV- 
s of 
en- 
that 
ourt 
SY, 
un- 
nish 
ions 
ourt 
n of 
due 
will 
lien 
col- 
tion 
juity 
t its 


ll be 
. will 


ry. 


’ firm 
lose & 
- their 


nts to 
other 
» com- 
with- 
idence 


ing. 
arts. 
S. 


led to 
e city 
1875, 


Se i 





THE NEW JERSEY LAW JOURNAL. 45 


and given by the defendants to the 
complainant to secure the payment of 
$20,000 in one year from its date, with 
interest at seven per cent. per annum, 
payable half yearly. It was given as 
security to the firm of A. De Greiff & 
Co. (composed of the complainant and 
Charles J. Triacca) against loss upon 
advances to be made, after the date of 
the mortgage, by that firm to the firm 
of Bolton, Hitchcock & Wilson, under 
an agreement between those firms. 
The latter firm was composed of Clifton 
Bolton, William Hitcheock, and Dun- 
lop Wilson. (Wilson was a son of one 
of the defendants and a brother of the 
other.) The bill was an ordinary bill 
to foreclose. The answer and proofs 
disclose the true character of the mort- 
gage. The firm of Bolton, Hitchcock 
and Wilson has been dissolved. Chas. 
J. Triacca, who is one of the members 
of the firm of A. De Greiff & Co. and 
was such when the mortgage was taken 
and the advanees made thereunder, 
ought to have been made a party to 
the suit. Jones on Mortgages, §1379. 
And it would have been better plead- 
ing if the bill had set forth the true 
character of the mortgage and the 
claim made under it. 

But apart from these considerations 
the proof of indebtedness is not suffi- 
cient to warrant a decree in favor of 
the complainant. That the bond and 
mortgage were made is not disputed, 
but that anything is due upon them is 
denied. The complainant relies for 
proof of the indebtedness upon a judg- 
ment recovered by A. De Greiff & Co. 
against Bolton, Hitchcock and Wilson 
in the Court of Common Pleas for the 
city and county of New York, on the 
27th of November, 1876, for $19,519.25 
and an admission in writing of the 
amount due made by Bolton on the 
26th of October, 1877, after the firm 





of Bolton, Hitchcock & {Wilson was 
dissolved, after this suit was brought 
and, indeed, after he had been sworn 
and examined as a witness for the com- 
plainant therein. The judgment is 
not evidence of the indebtedness 
against the defendants. 

Although there is a conflict of au- 
thority on the subject, it seems to be 
the better opinion that, except in cases 
where upon a fair construction of the 
contract, the surety may have under- 
taken to be responsible for the result 
of a suit, or where he is made privy to 
the suit by notice, and the opportunity 
is given him to defend it, a judgment> 
against the principal alone is, as a gen- 
eral rule, evidence of the fact of its 
recovery only, and not of any fact 
which it was necessary to find in order 
to recover such judgment. Brandt on 
Suretyship, § 524. In this case there 
was no appearance by or in behalf of 
Hitcheock, and the appearance in be- 
half of the other members of the firm, 
Bo:ton & Wilson, was by attorneys 
selected by the complainant himself, 
and whom, at the request of the com- 
plainant, they authorized fo appear for 
them in the suit merely in order that 
a receiver might be obtained therein. 
They appear to have no intention that 
the attorneys should represent them 
further in the cause. After discussing 
the evidence the Chancellor concludes 
that neither Bolton nor Wilson had 
notice of the judgment and that a 
judgment obtained under these cir- 
cumstances could not be held binding 
upon the sureties here. It is held 
upon the evidence that the admission 
of Bolton above referred to is of no 
value, and the Chancellor proceeds as 
follows: It appears thatin July, 1876, 
some money was paid by De Greiff & 
Co. on account of Bolton, Hitchcock & 
Wilson on the order of the defendant, 
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Mrs. Wilson; but whether anything is 
due in respect of it does not appear. 

It would be in accordance with the 
practice to dismiss this bill with costs, 
without prejudice to the right to bring 
a new suit; but the same end will be 
better attained by directing that the 
cause stand over for further proofs on 
payment of costs of the proceedings 
subsequent to the answer, with leave 
to the complainant to amend by mak- 
ing Mr. Triacca a co-complainant, and 
it will be so ordered. 





PARTITION — HUSBAND AS PAR- 
TY—RECEIVER. 





Weise and wife, et als v. Welsh and wife. 
(Oct. Term, 1878.] 

The husband of a tenant in common is a prop- 
er party to a partition suit, although he 
claims the right of possession under a lease. 

The court will not close its eyes to the practi- 
cal community of interest between him and 





JOURNAL. 


void; that in view of the fact that 
Welsh has excluded the complainants 
from possession and enjoyment of their 
interests in the property, and that it is 
important to the interests of all parties 
interested in the property that the 
limestone quarries be worked and the 
stone disposed of, since the existing 
market, which is an advantageous one, 
will be lost if the supply ceases, a re- 
ceiver may be appointed to work the 
quarries and dispose of the stone in 
that market ; that Welsh may in this 
suit account and pay for his use of the 
property since the expiration of his 
lease, and if he fails to do so that the 
amount due from him therefor may be 
deducted from his wife’s share of the 
proceeds of the property; case 
of sale, for the benefit of all the parties 
interested in the property; and for 
general relief. The female complain- 
ants are, with the female defendant, 


in 


his wife, and will not put the complainant | the owners of the property in fee. 


to a separate suit to remove the cloud on | 


the title caused by the lease. 


A receiver may be appointed in a partition | 


Their grandfather by his will, which 
was proved in 1846, gave to their 


suit where the circumstances of the case re- | MOther, who died on or about the 20th 


quire it. 


of September, 1877, an estate for her 


Bill for partition. On general de-| life in the property with remainder in 


murrer. 
Mr. G. A. Allen for demurrants. 
Messrs. Voorhees & Large for com- 
plainants. 
Tue Cuancetior : This suit is brought 
by Edward Weise, James 8. Weise and 
James Sliker and their wives against 


David W. Welsh and his wife for par- | 


tition of certain Jand in Hunterdon 
County, and other ancillary relief. The 
bill prays that a partition may be made ; 
that Welsh, who claims the property 
under « lease which the complainants 
insist expired on or abont the 20th of 
September, 1877, and is removing lime- 
stone therefrom, may be enjoined from 
committing waste of the premises; 


that the lease may be declared to be’ 


5th 


fee to them. She, by lease dated on the 
of January, 1876, 
property to the defendant, David W. 
Welsh, for the term of three years from 
the first of April then next, at an an- 
nunl rent of $300. After her death he 
continued in possession, claiming, as 
he still does, that his lease is valid, and 
under that claim and his possession of 
the property, he has been and still was 
when the suit was begun, removing 
large quantities of the limestone, which: 
he has sold for his own benefit, refusing 
to account to the female complainants 
who are the owners in fee of three- 
fourths of the property (his wife own- 
ing the remaining fourth), for the pro 
ceeds of such sales or any part thereof, 


devised the 
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and he is entirely insolvent. After the 
death of the life tenant and in October, 
1877, the complainants empowered a 
person to take possession of the prop- 
erty in their behalf and as their agent 
to work the quarries for the female 
complainants. Welsh gave possession 
to him, but in a few days thereafter 
prevented him and his workmen by 
arrests in suits for trespass, and by 
threats and intimidation, from working 
the quarries, and thereupon began 
again to work them himself on his own 
uccount and for his own benefit, and 
continued to do so up to the commence- 
ment of this suit. 

Welsh demurs to the bill on the 
ground of want of equity and that he 
has no right, title or interest in the 
property nor any possession of it which 
would prevent or interfere with a par- 
tition, and that the bill seeks to set 
aside his lease and by means ofa re- 
ceiver eject him from possession, and 
prays an account from and an injunc- 
tion against him, and that the bill is 
multifarious. because it joins distinct 
and separate matters together which 
ought not to be united in the same bill. 

That Welsh is a proper party to the 
bill under the circumstances cannot be 
doubted. The court cannot shut its eyes 
to the fact that the relation of husband 
and wife with its practical community of 
interest exists between him and his co- 
defendant. He stands in a different po- 
sition by reason of such relation from 
that which would be occupied by a mere 
stranger. He claims, indeed, under a 
lease from the life tenant, but it is 
void; it expired with the lessor. Under 
pretence of its validity he was,when the 
bill was filed, not only committing 
waste of the premises, but refused to 
account and was insolvent. His claim 
of lease, although the lease was void, 
beclouded the title and would not fail 





to affect the price which the property 
would bring if a saleshould be ordered. 
A tenant in common may in a suit for 
partition be enjoined from committing 
waste. Coffin v. Loper, 10 C. E. Gr. 
483. Ifthe waste be committed by 
the husband of the tenant there is 
surely enough in the practical com- 
muvity, if not actual identity of inter- 
est between his wife and him growing 
out of their marriage relation, to war- 
rant the complainants in joining him 
in the bill with his wife, instead of in- 
stituting a separate suit against him, 
and so treating him as an entire stran 
ger, and so, too, in regard to the lease. 
The husband of one of the tenants in 
common beclouds the title with a 
lease under which, though it is void, 
he asserts a right to possession of the 
property until the end of the term, 
(with the right to commit waste) to 
the exclusion of all the other tenants 
in common. To drive the complainants 
to a separate action to remove this 
cloud, would be to ercourage multiplici- 
ty of suits. The like considerations ap- 
ply to the objections urged against the 
prayer for a receiver. A receiver may 
be appointed in a suit for partition 
where the circumstances of the case 
require it, where it is necessary in or- 
der to protect the complainant’s right 
to the enjoyment of the property, Low 
v. Holmes, 2 C. E. G. 145; High on 
Receivers § 607. Here the owners of 
three-fourths of the property are abso- 
lutely excluded from any participation 
in the use or enjoyment of it; not in- 
deed by the other tenant in common, 
but by her husband, and he insists that 
he has a right to demand that he sball 
be dealt with in the premises as if he 
were & mere stranger. If the act com- 
plained of were the act of his wife, 
there could be no doubt as to the pow- 
er of the court to grant the relief in 
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this suit. The unity of husband and 
wife will be recognized under such 
circumstances as this case presents so 
far as the preventive remedy is con- 
cerned. 

As to the account sought against 
Welsh, the bill cannot be maintained, 
but it is good against him in every 
other respect. 

The demurrer is too extensive. 
will be overruled witb costs. 


It 





EVIDENCE, WHEN SUPPRESSED— 
COMPETENCY. 





Williams, et als. v. Vreeland’s Executors, et als. 
[February Term, 1879.} 

1, The competency of a witness, in « suit in 
equity, depends entirely upor his qualifica- 
tions at the time he is examined, and not 
on the condition of the suit as to parftes at 
the time the hearing takes place. 

2. The sixth section of the act concerning ev- 
idence only renders a complainant. other- 
wise incompetent, competent to a limited 
extent and does not allow him to testify 
generally. His evidence must be limited 
to the disproof of so much of the defend- 
ant’s answer as is responsive to the allega- 

_ tions of the complainant’s bill. 

3. As a general rule, evidence, which is mere- 
ly incompetent or irrelevant, will not be 
suppressed prior to fina] hearing, but evi- 
dence which is scandalous, or has been 
taken irregularly or imperfectly or in viola- 
tion of the privileges of either of the parties, 
may be. 


On motion to suppress depositions. 


Mr. B. A. Vail for motion. 
Mr. W. H. Vredenburgh contra. 


Tue Vice CHancettor: This is a 
motion to suppress the’evidence of two 
of the complainants. The suit was 
originally brought by Sarah A. Wil- 
liams and Margaretta Taylor and two 
others against Cornelius Vreeland and 
Jane Folk and six others. Vreeland 
and Folk both died after they were in 
court, but before the time for answer- 
ing had expired. They each left a will, 
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and their executors, after letters testa- 
mentary, were made defendants and 
have answered. The complainants, 
Sarah A. Williams and Margaretta Tay- 
lor, were subsequently examined as 
witnesses, on their own call, and 
against the defendants’ objection. The 
defendants now move to suppress their 
testimony on the ground that it is in- 
competent. 

Incompetent evidence is, either such 
as proceeds from the mouth of a per- 
son not qualified to speak as a witness, 
or such as is not the fit and appropriate 
means, according to legal rules, of 
proving or disproving the fact in dis- 
pute. The competency of a witness, 
in a suit in equity, depends entirely 
upon his qualifications at the time he 
is examined. If the condition of the 
suit is such as to parties, at the time 
he is examined, as to render him com- 
petent, his testimony may be read at 
the hearing, though in the interval be- 
tween his examination and the hearing 
the suit may have been so changed in 
parties, that he could not be called as 
a witness at the time the hearing oc- 
curs. Marlatt v. Warwick, 3 C. E. 
Green 110; S. C. on appeal, 4 C. E. 
Green 444 ; Walker v. Hills’ Executor, 
7 C. E. Green 517. At the time the 
complainants were examined, they were 
prosecuting their suit against three 
defendants who were defending in 
representative capacities; the complain- 
ants were therefore disabled, by the 
letter as well as by ,the spirit of the 
statute, from calling themselves to tes- 
tify generally as witnesses in the case, 
Rev. Stat. 378,§ 3. The defendants 
had not removed this disability of the 
complainants by calling themselves to 
testify. Under the sixth section of the 
act concerning evidence (Rev. Stat. 
379) the complainants are competent 
witnesses to a limited extent “to dis- 
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prove so much of the defendant's an- 
swer as is responsive to the allegations 
of the complainant's bill ;” but their 
evidence can go no further. They are 
competent only to a qualified extent 
and not generally. Lanning v. Lan- 
ning,2 C. E. Green 232; Marlatt v. 
Warwick, 4 C. E. Green 445. It is 
neither necessary nor proper, at this 
point in the litigation, to decide wheth- 
er the complainants have, by their evi- 
dence, exceeded the statutory limit. 
That question will present itself regu- 
larly at the final hearing and can then 
be much more properly and conven- 
iently considered than at present. 

The question whether the testimony 
of a particular witness shall be sup- 
pressed, prior to final hearing, is one 
of discretion entirely, Underhill v. 
VanCortlandt, 2 Johns. Ch. 345 ; Brown 
v. Bulkley, 1 McCar. 308 ; 1 Dan. Ch. 
Pr. 951, notel. But, as a general rule, 
where the application to suppress rests 
alone on the ground of incompetency 
or irrelevancy, the court will deny it, 
ani let the matter stand for adjudica- 
tion on final hearing. Brown v. Bulk- 
ley, supra; Wood v. Chetwood, 12 C. 
E. Green 312; 1 Hoffm. Ch. Pr. 495 ; 
Williamson v. Moore, 1 Barb. Sup. Ct. 
229. A different course of practice pre- 
vails where the deposition contains 
scandalous matter, 1 Dan. Ch. Pr. 951, 
or the deposition has been taken before 
an unauthorized person, Barnet v. Day, 
3 Wash. C. C. 244 ; or before a person 
who was authorized but should not 
have been : for example the solicitor of 





one of the parties, Gres. Eq. Ev. 220; 
or where it has been taken without no- 
tice. Honore v. Colmesuit J. J. Marsh. 
525, or discloses confidential commu- 
nications which are privileged, Sand- 
ford v. Remington, 2 Ves. 189, or 
where a witness fails or refuses to an- 
swer a question, Richardson v. Golden, 
3 Wash. C. C. 109, or where testimony 
is elicited by a leading question, or is 
read from a pauper prepared by the 
solicitor of the party on whose behalf 
the witness is called, Gres. Eq. Ev., 
57 and 220. In these cases suppres- 
sion will be ordered. 

The present application is premature 
and on that ground must be denied. 





STAY OF EXECUTION ON APPEAL. 





Potter v. Gibbons. 
(Chanceller’s Chambers, Jan. 20, 1879. 

On motion upon affidavits for a stay 
of sale under foreclosure pending an 
appeal. 

The dispute on the appeal is as to 
the amount due. Application for a 
stuy had previously been made and 
refused, but now on the production of 
affidavits that the complainant would 
be unable to respond in case the decree 
were reversed on appeal— 

Tue CHAnceLLor ordered that «the 
proceeds of the sale should be paid 
into court, and that application for 
further directions might be made in 
case the complainant bought in the 
mortgaged premises. 

Mr. Berry for the motion. 

Mr. Cross, contra. 
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CIRCUIT COURT. 


Held at Trenton, New Jersey. 


EVIDENCE TO OVERCOME AN- 
SWER. 





Powden, Receiver, v. Johnson et als. 

The old rule that two witnesses are required 
to overcome the denial of responsive an- 
swer, has been modified. A single witness 
must be corroborated by additional testi- 
mony or by circumstances. 

If the complainant produces a defendant as a 
witness he must accept the whole of his 
evidence. 

The complainant's bill was filed by a 
receiver of an insolvent National Bank 
tu hold the defendant, Johnson, per- 
sonally liable as a stockholder. It al- 
leged that the defendant, Johnson, in 
Jannary 10th, 1870, became the owner 
of 130 shares of the capital of the First 
National Bank of Norfolk, Va.; that the 
bank failed to pay its notes May 26th, 
1874, and that the complainant was 
appointed receiver June 3d, 1874 ; that 
the defendant, Johnson, visited Nor- 
folk in January, 1874, for the purpose 
of examining into the affairs of the 
bank, and becoming satisfied that it 
was in 4 critical condition and that a 
suspension was inevitable, he returned 
to New Jersey and immediately there- 
after, to wit, on the 15th of January, 
1874, in order to exonerate himself 
from liability to the creditors of the 
association, transferred or caused to 
be transferred his 130 shares of stock 
to the defendant Valentine, and that 
the pretended transfer was made with- 
out legal consideration and with a 
view of releasing himself from his lia- 
bility, and to one who was known to 
be insolvent. The bill prays that the 
transfer may be set aside. A joint and 
several answer was filed by the defend- 








ants in which they deny all the mate- 
rial allegations of the bill and assert 
that the transfer was made by said 
Johnson to said Valentine (who was 
his mother-in-law) in good faith and 
for a valuable consideration, without 
knowledge of the failing condition of 
the association. Testimony was taken 
on the part of the complainant. 

Mr. Thomas D. Hoxsey and Mr. L. 
G. Lewis, of Richmond Va., for com- 
plainant. 

M. Thomas N. McCarter for de- 
fendants. 

Abstract of Opinion. 

Nrxon D., J., after stating the case, 
said the question was whether the evi- 
dence in the case overcomes the force 
of the defendants denial in the an- 
swer, and proceeded as follows: 

The old rule in equity that where 
a matter of fact is directly put in by 
the answer, the evidence of two wit- 
nesses is required as the foundation 
of a decree, has been modified in mod- 
ern practice. But a single witness is 
still insufficient. He must be corrob- 
erated either by additional testimony, 
or by circumstances, before a decree 
can be entered for the complainant, 1 
Green, Ev. §260 ; Cooth v. Jackson, 6 
Ves. 40; Heffner v. Miller, 2 Mun. 438 ; 
Smith v. Brush, 1 Johns Chy. 460; 
Clark v. Van Reins Dyk, 9 Cranch 160; 
2 Sto. Eq. §1528 ; Brown v. Bulkley, 1 
McCart. 294. 

Upon what evidence does the com. 
plainant rely to overcome the answer ? 
It must be borne in mind that the bill 
charges fraud. The burden of proof 
rests upon the complainant, and the 
fraud being disavowed by the answer, 
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the complainant must maintain his 
suit by his own strength. The late 
Mr. Justice Story in considering a very 
similar case, (Phettiplace v. Sayles, 4 
Mass. 319) says: “Tt is neces- 
sary to consider whether the circum- 
stances relied on as presumptive of 
frand are of such a nature as to out- 
weigh tue positive denials of the an- 
swer. It is not sufficient for the plain- 
tiff to show circumstances of suspicion 
or doubt. He must go further and 
establish beyond a reasonable doubt 
that the weight of evidence and cir- 
cumstances are so decisively in his favor 
us to destroy the ordinary credit of 
the answer.” The court then discusses 
at length the evidence of the officers 
of the bank and of one of the defend 
ants, Mrs. Valentine, who was produc- 
el on the part of the complainants. 
In speaking of the testimony of tls 
witness the court said: She was placed 
on the stand by the complainant. He 
was not compelled to make her his 
witness ; but having voluntarily done 
so, he must accept her evidence as. true 
unless she has been coutradicted by 
others. The law does not permit liti 
gants to experiment with interested 
parties, allowing them to call their 
ndversaries to testify and then to take 
such portions «f their testimony as 
happens to be in their favor and re- 
ject such as seems to bear against 
them. The court considered the evi- 
dence of Mrs. Valentine favorable to 
the defendants and concluded as fol- 
lows: 

This is the testimony of a witness on 
the part of the complainant, and it 
stands uncontradicted, except by in- 
ferences to be drawn from suspicious 
conduct and acts on the part of the 
defendant. There are doubtless cir- 
cumstances in the case which cast over 
it a cloud of suspicion and doubt; but 





these are not sufficient to establish bad 
faith or frand in the transfer, or to 
negative the positive denials of the 
answer. Gonld v. Gould, 3 Sto. Eq. 
540. 

We are quite clear. that upon the 
merits of the case, as exhibited in the 
pleadings and the proofs, the com- 
plainant’s bill should be dismissed and 
it is ordered accordingly. 


PATENTS—IMPROVEMENT. 


Hedden v. Eaton et als. 
An improvement in ferrotype plates, Held to 
be patentable. 

Bill for infringement of patent of 
Marel) 7th, 1876, reissue No. 6982, for 
improvement in ferrotype plates and 
ferrotypes. 

Claim 1. A ferrotype plate covered 
by a coating composed of linseed oil 
and India red substantially as and for 
the purpose set forth. 2. A ferrotype 
when taken upon a reddish brown or 
chocolate colored plate prepared sub- 
stantially as described. 

Infringement of Ist claim proved. 
Question whether the patent is void 
for want of novelty. 

Mr. Wm. W. Swann and Mr. 
Chauncey Smith for complainant. 

Mr. Leonard HE. 


fendants. 


Curtis for de- 


Abstract of Opinion. 
Nixon D. J.: 
the evidence, that the evidence estab- 


Held, after reviewing 


lishes : 

1. That sheet iron coated with var- 
nish composed of substantially the 
same ingredients and having the same 
color, was in use for other articles long 
before the alleged invention of Hed- 
den. 

2. That the use of varnish of a choco- 
late color, composed mainly of Indian 
red and linseed oil, was known and 
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used for the backs of ferrotype plates 
several years before the date of com- 
plainant’s patent. 

3. That these backs were not finish- 
ed with a sufficiently smooth and glaz- 
ed surface, to make the pictures pro 
duced on them such an improvement 
the black 
plates as to attract public attention, or 


in the pictures taken on 





secure the public favor. 

4. That the production of pictures | 
in the chocolate colored plates, cersed 
the date of the 
allered invention of Hedden. 


5. That by more perfectly finishing 


some years before 


the chocolate or reddish brown plate, 
according to the directions of Hecden, 





a better and more life-like picture was 
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improvement which they groped after 
but never quite attained to. 

There is patentability in such im- 
provement, and a decree must be en- 
tered against the defendants for in- 
fringement of the 1st claim of the 
complainant's patent. 


BANKRUPTCY. 





| Miller, Assignee of Wyckoff, et al.v. Delaware, 


Lackawanna & Western Railroad Co. 
{September Term, 1878.] 

To a declaration by an assignee in 
bankruptey the common 
counts for money due to the bankrupts, 
a plea was filed alleging that the de- 
fendants, before the filing of the peti- 


tion in bankruptcy, had begun a suit 


containing 


obtained, evidenced by the popularity|against the bankrupts in the N. J. 
of the pictures taken on his plates. | Supreme Court and that the bank- 

Authorities cited pretty fully as to|rupts did claim, by way of set off in 
patentable improvements in processes! that action, the sum of money claimed 
leading to a better and cheaper pro-jin this suit and for the same cause of 
duction ofiron. Smith y. Nichols, 21) action, and that that suit was still pend- 





Wall. 112; 1 Web. Pat. cases, 14; | 
Crane v. Price, 2 Web. 409 ; Nielson v. | 
Hartford 2 Web. 273. 

‘The complainant's success attests the 
improvement; the prior uses alleged 
were experimental and abandoned as 
Hedden took the 
matter and led the way to a perfected 


unsuccessful. up 


CASES BEFORE THE 


ing and undetermined. 

A demurrer to this plea was sus- 
tained. The plaintiffs’ counsel cited 
Serra e’ Hijo v. Hoffman & Co., XVII 
B. R. 124. (No opinion filed.) 

Mr. Edward Q. Keasbey for demur- 
rants. 

Mr. Keen for defendants. 


INFERIOR COURTS. 


ESSEX CIRCUIT. 


SLANDER-—CHARGE OF CRIME. 
Miller v. Beebe 
[Dec. Term, 187%.] 

The words with the innuendo were 


“You low lived vagabond,’ 


’ 


as follows: 
meaning that the plaintiff was a va- 
grant, “Let me catch you trying to se- 


duce my daughter again,” meaning 
that the plaintiff had attempted to 
The 


declaration did not contain the statu- 


seduce the defendant's daughter. 


tory averwent that the words were 
| spoken in a defamatory sense. The de- 
fendant demurred. 


Mr. E. Q. Keasbey for demurrant. 
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Mr: Leonard Kalisch for plaintiff. 


Derve J.: Held, That in the ab- 
sence of the statutory averment the 
words did not import a crime. That 
to call a man a vagtant is not equiva- 
lent to a charge of vagrancy and that 
the second clause dves not of itself 
import a charge of an attempt to com- 
mit fornication and cannot be made 
such by an innuendo. An attempt in- 
eludes some act toward carrying out 
the design and no such act is imputed 
here. 

Judgment for defendant. 


CHATTEL MORTGAGE. 





Lowery v. Harrison, Sheriff. 
This action of replevin 
brought by 
against the sheriff who had levied on 
and advertised them under an execu- 
tion against the owner. The chattel 
mortgage had been duly filed and was 
The interest of 
the mortgagee on the refiling, was 
stated as follows: I. the mortgagee 
within named, do hereby certify that 
there is due and owing on the within 
mortgage $1000. 
The case was tried before the court 
without a jury, January 11th, 1879. 
Mr. W.B. Guild,Jr. for the plaintiff. 
Mr.A. M. Hassell for the defendant. 


Derve J., after stating the facts, said: 
The plaintiff's right to recover was 
assailed on the ground that the levy 
had been made only on the reversion- 
ary interest, and also that the mortgage | 
itself was invalid. These two grounds 
are inconsistent, and I told counsel 
that he must elect which ground he 
would take. He elected to take the 
latter, and contended that the mort- 
gage was invalid, because the interest 


was an 
a mortgagee of chattels 


refiled in due time. 





of the mortgagee on the refiling was 


improperly stated. It was claimed that 
the interest of the mortgagee means 
he holds the 
mortgage, whether as a trustee or for 


the capacity in which 


himself or otherwise. 

I cannot coneur in this construction 
of the act. It means the amount of 
pecuniary interest, the amount due. 
This view is strengthened by the fact 
that the act provides for a conveyance 
absolute in terms, being treated as a 
mortgage. 

Objection was made to the form of 
the certificate of interest, because it 
certified only that so much was due 
and owing, 


[ cannot sustain this objection. 


withont saying to whom. 
The 
mortgage is given to the mortgagee, 
and the money is presumptively due 
to him. 

Judgment for the plaintiff: 


LEAVE TO AMEND. 


Crane v. Dodd. 
(Jan. 16, 1879.] 


Declaration in assumpsit on three 
notes, on one of which the defendant 
was maker, and on the other two en- 
dorser. Plea of general issue. 

On the case being moved the defend- 
ant consented to judgment on the first 
note, provided judgment were given 
in his favor on the other two, because 
as he alleged, these had been altered 
since he endorsed them. The plaintiff 
asked leave to strike out the counts on 
the latter notes and to take judgment 
on the other. 

Mr. Halsey M. Barrett for plaintiff. 

Mr, John W. Taylor for defend- 
ant. 

Derve J., ruled that although a 
plaintiff is at liberty to suffer a non- 
suit without leave, he cannot amend 
his declaration by striking out a count 
without asking the leave of the court, 
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and this will not be granted in any 
ease in which it might prejudice the 
defendant. In this case the defend- 
ant is entitled to have his liability as 
endorser determined now. He should 


not be subjected to the risk of a new) 


suit at some other time when his wit- 
nesses may be inaccessible. 
Motion denied. 


ACTION ON AN INSOLVENT BOND. 





Ohimeyer v. Kent. 

The insolvent gave a bond and filed 
his petition for a discharge, but in- 
stead of appearing before the court to 
exhibit an inventory and account etc., 
he surrendered himself to the sheriff 
and gave anew bond to apply again 
A rule had been en- 
tered in the minutes of the Common 
Pleas that the defendant should appear 
Nov. 27th, 1877. The default sued on 
was entered Nov. 12th, 1877. Pleas, 
nil debet and general performance. 

Mr. James H. Boylan for plaintiff. 

Mr. Samuel Morroir, Jr., for defend 


for a discharge. 


ant. 


Held, That the condi- 
tion of the bond was broken; that it 
the debtor to 
surrender himself again to the sheriff, 


Depuet J.: 
was not sufficient for 


because the object of the law is to 
allow an examination and compel a 
The act of 1875, Rev. 505 
the of the 
duty of making appliention in person ; 


disclosure. 


does not relieve debtor 
it only allows him to surrender him- 
self to the sheriff and make a new ap 
plication in case of a failure or refusal 
of the court to grant the discharge 
It appearing, however, that the default 
sued on was entered before the expira- 
tion of the time for appearance, judg- 
ment was ordered for the defendant. 
It was also held that the plea of a2 


debit was not « proper plea to a bond 





under seal, and that the plea of general 
performance is obselete under our 
statute which requires the breaches to 
be stated in the declaration. The pleas, 
however, were allowed to be amended. 


ARTIZAN’S LIEN ON PATTERNS. 


Walton v. Gould. 
[Decided January 16, 1879. ] 

This was.an action of replevin for 
some patterns or moulds which had 
been sent to an artizan to have articles 
made upon them. The artizan claimed 
a lien upon the patterns for the price 
of the articles, and for some work 
done on the patterns themselves. 

Mr. William B. Guild, Jr., for 
plaintiff. 

Mr. Charles E. Hill for defendant. 


Derve J.: Held, that for the work 
done in repairing the patterns, the de- 
fendant had a lien, but that be had no 
lien on the patterns for the price of 
That 
the lien extends only to the articles on 
which the work was done. Bleaden v. 
Hancock, 4 Car and Payne, 152, is the 
only case and is directly in point. Un- 


the castings made from them. 


less there is 2 general usage to the con- 
trary, no lien exists upon an article sent 
to an artizan for work done in making 
something else from it. 

Notice having been given by the de- 
fendant of his intention to require the 
jury to find the value of the goods, 
(Rev. p. 975 §25) jadgment was given 
for the defendant for the value of the 
patterns less the amount of the work 
done on the patterns themselves. 

UNION CIRCUIT. 


JURISDICTION of DISTRICT COURT 
and POLICE JUSTICE. 


Knoblanck v. Canning, Police Justice. 


The District Court, of Elizabeth, bas not ex- 





neral 

our 
es to 
leas, 
ded. 


NS. 


for 
had 
icles 
imed 
rice 
work 


— for 


lant. 
work 
e dle- 
d no 
e of 
That 
4s on 
en V. 
s the 
Un- 
con- 
sent 
king 


e de- 
e the 
20d, 
FIVE! 
f the 


work 


URT 


e. 


ot ex- 





THE NEW JERSEY LAW JOURNAL. a8 


clusive jurisdiction of an action to recover 
a penalty under a city ordinance ; such 
action is properly brought before a police 
justice. 

On certiorari. 

Mr. J. A. Fay for plaintiff. 

Mr. R. E-. Chetwood for defendant. 


Van Sycxet J.: This certiorari re- 
moves into this court for review pro- 
ceedings instituted before Joseph Can- 
ning, a police justice of the city of 
Elizabeth, to recover of Jacob Knob- 
lanck certain penalties for the alleged 
violation of a city ordinance forbidding 
the sale of liquor on Sunday. 

The plaintiff contends that the Dis- 
trict Court of the city has exclusive 
jnrisdiction of tiie case and that there- 
fore the proceedings below are without 
authority. 

To this proposition I cannot assent 
and will state briefly the reasons for 
my opinion. 

Section 33, of the city Charter, pro- 
vides that the common council may 
pass ordinances and prescribe penalties 
for the violation thereof, either by fine 
or imprisonment, to be recovered by 
an action of debt in the name of the 
city treasurer before any public justice 
of suid city, in which the first proceed- 
ing may be either by warrant or sum- 
mons, and the proceedings shall be 
those specified in section fifty. Section 
fifty provides that on an affidavit made 
before him, of the violation of an ordi- 
nuance, the police justice may issue 
either warrant on summons stating 
what ordinance has been violated, the 
time when and the manner in which it 
has been violated, and that on the re- 
turn of the process the said justice 
shall proceed to hear the case and give 
judgment without any pleadings being 
filed. If judgment is given for the 
plaintiff, execution shall issue forth- 
with against the goods and person of 
the defendant. 





By section 46 of the charter, it is 
provided that the police justice shall 
not, by virtue of his office, be author- 
ized to hear and try any civil action, 
except such as may be brought to 
recover a penalty under the ordinances 
of the said city, in which case he may 
act as a justice of the peace in his civil 
capacity. 

The District Court act, which was 
passed after the city charter, provides 
that in every suit of a civil nature at 
law. where the debt, balance or other 
matter in dispute does not exceed one 
hundred dollars, the District Court 
shall have exclusive jurisdiction. (Re- 
vision 1302, Sec. 6.) Is the proceed- 
ing certified into the Circuit Court 
such a suit of a civil nature as is con- 
templated by the District Court act? 
The court below is of a criminal char- 
acter ; it is instituted for the purpose 
of punishing the defendant for com- 
mitting an offence against the local 
law. Although in form an action of 
debt, the end and object of it is not 
the recovery of money, but the enforce- 
ment of obedience to the city authority. 
This clearly appears from the fact that 
by the 33d section the council may 
prescribe imprisonment as the sole 
punishment. 

In the second place, the mode of 
procedure under the District Court 
act, is totally different from that pre- 
scribed for the recovery of these pen-— 
alties, and that court would be with- 
out power to order the imprisonment 
which the city charter declares may 
be imposed upon the wrongdoer. A 
special form of procedure being pro- 
vided for the recovery of these penal- 
ties and the enforcement of the ordi- 
vances, not adapted to the District 
Court, it is doubtful whether suit 
could be maintained in that court with- 
out further legislation, even if it has 
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jurisaiction of such cases. Power so| 
essential to the preservation of good | 
order in the city, should not be taken | 
away by doubtful implication. In the| 
absence of clear expression of legisla- | 
tive intent to the contrary the author- | 
ity of the city should be held to be un-| 
impaired. 

If the contrary view is adopted the| 
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city would be powerless to enforce its 
police regulations, for in the District 
Court offenders without property could 
bid it defiance. 

In my opinion the police justice has 
jurisdiction of the case, and the writ of 
certiorari should therefore be dismiss- 
ed with costs. 





ABSTRACTS OF RECENT DECISIONS IN NEW JERSEY. 


COURT OF ERRORS AND APPEALS. | 





Essex Public Road Board.—Un-| 
der the seventh section of the supple- 
ment of February 16, 1870, to the 
Essex Public Road Board act, the 
principal sum specified in that section 
and also the interest from year to year 
accruing thereon, must be apportioned 
as therein directed until the whole is 
paid.— State, Newark Pros. v. Road 
Board. Opinion by Van Syckle, J. 








COURT OF CHANCERY. 

Note.— Gift of the note of donor— 
Decree to cancel—Services of child to 
parent.—1. The note of a donor is not 
the subjectofagift. Smith v. Smith's 
Administrators, et als. Opinion by 
Vice Chancellor. 

2. From the mere fact that a child 
renders service to a parent, the law 
will not imply a promise to pay. As 





between them an express promise must 
be shown, or circumstances from which | 
& promise must necessarily be implied. | 

3. This court has power to decree | 
the surrender and cancellation of a| 
worthless negotiable 
though a complete defence at law ex- 


ists; but to justify a resort to this | 


instrument, | 


court, it must appear that the defence 


‘at law will be attended by uncertainty, 


or that the surrender of the instrument 
is necessary to full relief, or that the 
person who alone has the right to de- 
fend is under a strong bias, in favor 
of the plaintiff. 


4. A note given by an intestate to 
his daughters, intended to take effect 
after his death, without pretence of 
any other consideration than services 
rendered by the children to their 
parent, is void, and will be ordered to 
be cancelled under the conditions 
above stated. 


Deed— Validity of— Vendor's Lien 
—Amendment.—1,. The validity of 
a deed must be determined by 
facts existing at the time of its execu- 
tion; it cannot be vitiated by facts 
arising subsequently. Ogden v. T’horn- 
Opinion by the Vice Chancellor. 


ton. 


2. A court of equity must always 
aim to act upon broad principles of 
justice disentangled as much as possi- 
ble from little technicalities. — Zid. 

3. The court has power to order an 
amendment even on final hearing, but 
itis a power never exercise| except 
when the ends of justice render it ab- 
solutely necessary, and when its exer- 
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ercise will not abridge the right of de-|such a bill, He/d, Further, that the 


fence.—Lbid. 

4. An appellate tribunal will some- 
times reverse a decree and send a 
cause back in order that an amendment 
may be made, so that the real merits 
of the controversy may be settled.— 
Thid. 

5. An acknowledgment of the pay- 
ment of the purchase money in the 


body of the deed or by a receipt will | 
not operate as a waiver or discharge of | 


the vendor's lien if the purchase money 
has not in fact been paid.—JZbid. 

6. The bill was filed by the com- 
plainant against her brother to set 
aside a deed made by her to him for 
her interest in the property, which 





| 





descended to her from their father. It| 


alleges that the deed was procured by 
fraud, that her brother had represent- 
ed to her that the conveyance was re- 
quired only as a matter of form to 
enable him to manage the estate; that 
she, reposing confidence in him, had 
executed the deed for that purpose 
an’ reserved nothing for it, and that 
he now claims the p:operty as his own. 
It appears by her own testimony that 
the deed was executed in pursuance of 
a contract by which she was to convey 
her share of the property to him for 
a full and fair consideration, and that 
he has failed to pay the price; that 
there was no fraud at the time of the 
conveyance, although the brother after- 
waids determined to defraud the com- 
plainant. eld, That the deed was 
not vitiated by the subsequeut frand ; 
that a bill to set aside the deed on the 
ground of fraud would not lie, but 
that a bill to enfuree a vendor's lien 
The de- 
fendant’s case on a bill of this latter 
kind being fully before the court, and 
it appearing that he has no defence to 


might have been maintained. 





bill might be amended on final hear- 
ing so as to make it a bill for a vendor's 
lien and that the complainant is entit- 
led, on the bill being amended, to have 
the lien established, but without costs. 
—ITbid. 

Taxes— Mortgage—Charter of city 
of Trenton.—1. Taxes under the char- 
ter of the city of Trenton are assessed 
both in personem and in rem, and in- 
clude all estates and interests in the 
land whether of the mortgagor or 
mortgagee and are paramount to all] 
such interests.— 7rustees for the sup- 
port of the Public Schools v. Taylor. 
Opinion by Barker Gummere, Adv. 
Master. 

2. Those sections of the charter of 
the city of Trenton which give it special 
privileges in regard to taxes, are re- 
pealed by the adoption of the new con- 
stitution in 1875, and taxes imposed 
since that date are assessed under the 
general law cancerning taxes,(1863)Rev. 
p. 1165, and are a lien only on the in- 
terest of the owner at the date of the 
assessment.— bid. 

3. A tax imposed in 1875, although 
paramount to prior mortgages gen- 
erally, is of no effect against a mort- 
gage held by the trustees for the sup- 
port of the public schools in their offi- 
cial capacity, nor against a mortgage 
held by the Chancellor as an investment 
of funds held by theCourt of Chancery. 
—ITbid. 

4. The trustees and the Chancellor 
in these cases represent the sovereign: 
ty of the State.—-Zbid. 

5. As to the person who may prove 
to be beneficially interested in a mort- 
gage held by the Chancellor, the State 
has assumed a voluntary trust without 
regard to the assent or dissent of the 
cestui que trust and can impose no 
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other charge upon the fund than the 
actual cost of the judicial administra- 
tion thereof.— bid. 

6. After the beneficiary is judicially 
ascertained, and enjoyment in posses- 
sion is awarded him, he may be taxed, 
but only to the extent of his interest 
in possession.—Jbid. 

7. A bill was filed to foreclose a 
mortgage held by the trustees of the 
public schools on land in the city of 
Trenton, dated April 23, 1861, alleging 
also a mortgage to the Chancellor of 
the State of New Jersey, dated April 
15, 1867. The city, state and county 
taxes on the property for the years 
1875, 1876 and 1877 were unpaid. 
After answer filed, a reference to a 
master was made and the master re- 
ported the taxes to be prior to both 
mortgages. On exceptions to the re- 
port, Held, That the mortgages have 
priority.— bid. 

Partnership Accounts.—Limita 
tions— F'raud—] Profits made secretly 
by one of two partners in the business 
of the firm are partnership property.— 
Todd vy. Rafferty’s Admrs. Cpinion 
by Vice-Chancellor. 

2. The statute of limitations applies 
to actions of account between partners. 
—ITbid. 

3. Where the accounts between 
partners have been closed for six years 
and there has been acquiescence for 
that period, without fraud, the statute 
constitutes a bar, but the statute af- 
fords no defence in a case where there 
have been dealings within six years. — 
Ibid. 

4. The statute does not begin to run 
against each item of an account be- 
tween partners from the time it be- 
comes a part of the account, but if part 
be within six years, it draws that which 
is before after it.— bid. 

5. When the court assumes jurisdiec- 
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tion on the ground of fraud, the statute 
only begins to run from the discovery 
of the fraud.—Jdid. 

6. A court of equity will not sit as 
the divider of gains which are the pro 
ceeds of crimes or frauds involving 
moral turpitude.— Zbid. 


NEW JERSEY SUPREME COURT. 





Chattel Mortgage prior to Land- 
lord’s lien —1. A landlord has no 
lien on the goods and chattels of his 
tenants for the payment of his rent 
except such as is given by the statute. 
The statute which authorizes a distress 
for rent expressly limits the right and 
empowers the landlord to seize the 
goods and chattels of the tenant and 
not of any other person. Woodside v. 
Adams. Opinion by Depue, J. 

2. The lien of a bailiff seizing goods 
and chattels as a distress for rent, re 
lates to the time of actual seizure nn 
der the warrant to destrain.—JZdid. 

3. A chattel mortgage is, in law, a 
conveyance of the goods and chattels 
mortgaged and passes the title of the 
mortgagor for the purposes for which 
it was made. The right of a mort- 
gagee under a prior mortgage made 
by the tenant of his goods and chattels 
upon the demised premises is superior 
to that of a bailiff, subsequently seiz- 
ing them under a warrant to distrain 
for rent. — bid. 

4. But « chattel mortgage in this 
State is regarded as a mere security for 
the debt and does not entirely divest 
the mortgagor of the property. The 
interest of a mortgagor in the chattels 
mortgaged is such an interest as may 
be levied on end sold under the ord:- 
nary process of law against him.— Zbid. 

5. A bailiff having a landlords war- 
rant to distrain the goods and chattels 
of a tenant for rent, or an officer hav 
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ing an execution against him, may levy | material to the issue, is confined in its 
upon the interest of the tenant in| operation to the trial in the course of 
goods and chattels, which he has mort-| which the paper is produced and in- 
gaged to a third person, and may sell|spected. It does not compel the party 
the mortgagor’s interest in them, both|to put the paper in evidence on a new 
before and after breach of condition, | trial of the cause, unless he again gives 
and even after the mortgagee has taken | notice to produce and makes inepec- 
possession, without being liable to an | tion.-- Hilison v. Cruser. Opinion by 
action by the mortgagee, provided that | Depue, J. 
in doing so no substantial injury be| 2. A new trial is essentially a trial 
done to the interests of the mortgagee.|de novo upon the testimony of wit- 
—Tbid. nesses and upon evidence, the compe- 
6. Placing a levy on chattels mort-| tency, relevancy and admissibility of 
gaged, by virtue of distress or execu-| which is to be determined at the time 
tion against the mortgagor, is not such |and as of the time when the trial is 
a tortious act as will support trespass, | had.—Zbid. 
trover or replevin by the mortgagee, 
unless the levy be accompanied by such | UNITED STATES CIRCUIT COURT 
acts or conduct as evince an intention 
to assert under a right hostile to the Removal of Cause Pending Pro- 
rights of the mortgagee. — bid. ceedings for Contempt.— Voorhees 
7. The Statute (Revision 971, §2)/filed a bill in Chancery against Al- 
which provides that replevin may be | bright to restrain him from disposing 
brought for an unlawful detention of| of certain mortgaged chattels. After 
evoods and chattels from their lawful | answer an order was made requiring 
owner or the person entitled by Jawan inventory of the goods and enjoin- 
to the possession of the same, puts the! ing the defendant from reducing the 
action of replevin on the same footing stock below its value when mortgaged. 
as an action of trover. There must be | About a year after, no proofs having 
unactual conversion or a refusal to de- |} been taken, the complainant obtained 
liver on demand, which is evidence of|an order for further examination of 
1 conversion, before the detention be-|the stock and that defendant show 
comes unlawfual.— Zdid. cause why an attachment should not 
8. Toconstitute ar actual conversion | issue against him for a violation of the 
of goods there must be some repudia-| injunction. Before the hearing of this 
tion by the defendant of the owner’s|rule, Albright filed a petition to re- 
‘ight. or some exercise of dominion|move the case to the U. S, Cireuit 
over them by him inconsistent with such | Court, the parties being citizens of dif- 
right, or some act done which has the| ferent States. A motion was then 
effect of destroying or changing the | made to remand on the ground that a 
quality of the chattel.—JZbid. | cause could not be removed pending 
Evidence.— Notice to Produce.— {proceedings for contempt, nor as a 
New Trial.—1. The rule of practice | mode of escaping the cousequences of 
that a party calling for the production a breach of the injunction. ‘l'he de- 
of a paper by the other side on a no- fendant insisted that his right to re 
tice to produce is obliged, if he inspects | move was absolute, and that the Cir- 
the paper, to put it in evidence if it is! cuit Court could deal with the alleged 
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the former owner, his grantor, had as- 
sumed the mortgage, and the bill 
prayed a decree of deficiency against 
both. Morgan alone filed an answer 
cery while the cause was in that court, | denying his liability for deficiency, and 
must be disposed of by that court, and | before trial he filed a petition in the 
an order was thereupon made remand-|U. S. Cireuit Court to remove the 
ing the proceedings for contempt, and|cause. The complainant moved to 
retaining the cause itself for adjudica-| remand on the ground that one of the 
tion in the Cireuit Court. Voorhees | defendants was a citizen of New Jer 
v. Albright. | sey, and that there could not be a final 

A bill to foreclose a mortgage was ‘determination of the controversy as 
filed in the Court of Chancery by the | 


breach of the injunction, which he de- | 
nied. The court held that the cause 
was properly removed, but that any 
alleged contempt of the Court of Chan- 





‘concerned Morgan without the pres 
executors of Cross, citizens of New Jer- | ence of tue other parties. Judge Nixon 
sey, against Morgan, the owner of the | denied the motion and held that the 
property and his wife, citizens of New/}whole cause was properly removed. 
York, and also a former owner, 2 citi- | Hxecutors of Cross v. Morgan. 


zen of New Jersey. Both Morgan and | 





VARIOUS TOPICS. 


ECONOMY OF WORDS. language in describing; which they 


adequately describe only by 


could 





[From ‘‘ Words, Their Use and Abuse,”’ 
William Mathews. | 


by 


The greatest orators of ancient and 
nrodern times have been remarkable for 


their economy of words. Demosthenes, | 


when be— 

‘‘Shook the arsenal, and fulmined over Greece 
To Macedon and Artaxerxes’ throne,” 

rarely spoke over thirty minutes, and 
Cicero took even less time to blast 
Catiline There 
are some of the Greek orators’ speeches 


with his lightnings. 


which were spoken, as they may now | 


be read, with sufficient slowness and 
distinctness, in less than half an hour ; 
yet they are the effusions of that rapid 
and mighty genius, the effect of whose 
words the ‘ancients exhausted their 


|comparing it to the workings of the 
‘most subtle and powerful agents of 
‘nature, —the ungovernable torrent, the 
| resistless thunder. Chatham was often 
_brieter still, and Mirabeau, the master- 
spirit of the French tribune, condensed 
| his thunders into twenty minutes. 

It is said that not one of tne three 
leading members of the convention that 
formed the Constitution of the United 
States, spoke, in the debates upon it, 
over twenty minutes. Alexander Ham- 
iltou was reckoned one of the most 
diffuse speakers of bis day ; yet he did 





‘not occupy wore than two hours and « 
half in his longest arguments at the 
bar, nor did his rival, Aaron Burr, oc 

A judge 

who was intimately acquainted with 


eupy over half that time. 
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Burr and his practice, declares that he} After the Queen's Bench, in an elab- 
repeatedly and successfully disposed | orate opinion by Lord Cockburn, had 
of cases involving a large amount of | ordered the prohibition in the Macko- 
property in half an hour. ‘Indeed,”|nochie case, Lord Penzance in the 
says he, “on one occasion he talked to | similar case of Combe v. Edwards, al- 
the jury seven mirutes in such a man-|though he postponed his sentence, 
ner that it took me, on the bench, half | took occasion to express his opinion of 


an hour to straighten them out.” He! the utter incompetency of The Queen’s 





adds: “I once asked him, ‘Colonel | 
Burr, why cannot lawyers always save | 
the time and spare the patience of the 
court and jury by dwelling only on the 
important points in their cases?’ to| 
which Burr replied, ‘ Sir, you demand 
the greatest faculty of the human mind, 
selection.’” To these examples we may 
add that of a great English advocate : 
“T asked Sir James Scarlett,” says 
Buxton, “ what was the secret of bis 
pre-eminent success as an advocate. 
He replied that he took care to press 
home the one principal point of the 
case, without paying much regard to 
the others. He also said that he knew 
the secret of, being short. ‘I find,’ 
said he, ‘that when I exceed half an 
hour, lam always doing mischief to 
my client. If I drive into the heads of, 
the jury unimportant matter, I drive | 
out matter more important that I had 
previously lodged there.’” 


THE CIVILIANS AND THE COM- 
MON LAW. 





The judges of the _ ecclesiastical 
courts in England have no love for the 
common law system, and sometimes 
express their minds pretty freely about 
it. The two systems came into violent 
collision on the issuing of a probibi- 
tion by the Queen’s Bench Division 
against the execution of the decree of 
suspension made by the Ecclesiastical | 
Court against the Rev. Mr. Mackono-' 
chie, referred to in this number of THE 
Law Journat on p. 36. 


Bench Division to deal with questions 


of ecclesiastical practice. He adds the 


following observations on the methods 
of the common law courts : 
“*Though a murderer should be 


‘taken red-handed in the act,’ says the 
| Lord Chief Justice, -if there is a flaw 
‘in the indictment, the criminal must 


have the benefit of it.’ Alas, that this 
should be so! For this species of de- 
fence I have, I confess, no sympathy. 


iz . * 
The picture of law triumphant and 
‘justice prostrate, is not, I am aware, 


without admirers. To me itis a sorry 
spectacle. The spirit of justice does 
not reside in formalities, or words, nor 
is the triumph of its administration ta 
be found in successfully picking a way 
between the pit-falls of technicality. 
After all, the law is, or ought to be,but 
the handmaid of justice, and inflexibil- 
ity, which is the most becoming robe 
of the latter, often serves to render the 
former grotesque.” 

A still stronger instance of the con- 
tempt of the civilians for the common 
law is found in the preface to Philli- 
more’s “ Private Law Among the Ro- 
mans, where the author is free from 
the restraints imposed by judicial pro- 
priety. He says: “At present, if a 
principle shows itself in our courts, it 
is like a cask in a rough sea, some- 
times one part appears, sometimes an- 
other, never the whole. It is seen 
pitifully and wnperfectly, instead of 


‘furnishing a sure standard and fixed 


rule by which all doubts may be brought 
to trial, and against which all errors 
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may be dashed in pieces. It has been | eries, and the judges yielded to the ne- 
the consequence of such a distempered | cessity of having recourse to some ar- 
state of things, that as the carefully |ticulated sound in their barbarous and 
cultivated ignorance of our judges pre- | scanty vocabulary that might be mis 
vented them from forming a reasonable | taken for a principle or an idea, and 
opinion on any great question of juris- | serve to bind together and explain the 
prudence, they have laid hold of some | incoherent rubbish, to the accumulation 
cant phrase as the basis of the conclu-| of which their lives and the lives of 
sion at which they have arrived, such| their predecessors had been devoted.” 
as, ‘Money has no ear mark,’ ‘Equity; This is rather strong language, but 
must follow the law,’ ‘ Christianity is a|it is interesting as showing how the 
part of the common law,’ ‘ The law ab-|law, which we have been taught to 
hors a perpetuity, and the like. For|consider the perfection of human rea- 
in spite of the most violent efforts, a|son, may be regarded by one who has 
velleity for the show of reason now|been brought up under a different 
and then would force its way even! system. 

among the patrons of fines and recov- 











MISCELLANY. 





OBITUARY. | upward through many ranks. He was among 
scsatitn | the first lawyers in his section of the State. 
GEORGE A. ALLEN. |He was in very many pitched battles, and 








George A. Allen, Esq., 
Hunterdon County, N. J., died of apoplexy, | his adversary never engaged in the contest 
at his residence. Dec. 26th, 1878, leaving a| without feeling both the weight and keenness 
widow and four sons. He was in his 57th | of his argument. 
year. Woodstock, Connecticut, was the place; The foundation of his strength andachieve- 
of his birth aud where he spent the first ten | ments was his great force and decision of 
years of his childhood. At the early age of|character. His positiveness and energy were 
fourteen he taught school in his native State. | unbounded, certainly never surpassed and sel- 
At eighteen he took charge of a school near | dom equalled, These were displayed not only 
Flemington and at the same time eutered his | in the heat of the trial, but also in his office. 
name as a student at law, with James N. | For many years of his life, long after others 
Reading. ‘The rest of his years and talents | had retired. he would be found engaged with 
were spent in New Jersey and chiefly in Hun- | his books and briefs. Nor was this quality 
terdon County, excepting only one year dur- | acquired ;it was born with his birth and never 
ing which he lived in Mobile. ‘forsook him. On his admission to the bar 

Being left fatherless at an early age, he | his friends discouraged his settlement inFlem- 
was obliged to struggle for support and posi- | ington, in the midst of so many distinguished 
tion almost entirely unaided. In the May|men such as Hon. Alexander Wurts, 
term of 44, he was admitted to thea bar. It|Col. P. I. Clark, N. Saxton, J. N. 
soon became evident that he had made no| Reading, Charles Bartles and William Sloan ; 
mistake in the choice of a profession. His | but al! this to him was an incentive to enter 
talents were conspicuous and commanding. ‘the arena. He soon enjoyed a large practice, 
In finding a place for him you would search ‘so large indeed as to become a hindrance to 
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excellence of the highest type in the profes- 
sion; for his {obligations to his numerous 
clients rendered it impossible for him to em- 
ploy his mind at all extensively beyond the 
cases constantly on hand for trial or argu- 
ment. 

He was a ready debater and would present 
his views of lengthy cases immediately upon 
the close of the testimony, with the very 
slightest, if any, reference to his notes of 
what had been sworn to, relying almost en- 
tirely on his vigorous memory in quoting 
the evidence. So characteristic was this of 
him, that on one occasion the present 
Chief Justice,when urging him not to occupy 
so much time in writing all that was said, 
remarked to him that no member of the bar 
of his acquaintance, referred so seldom to his 
notes. As aspeaker, he was perspicuous, 
forcible and logical. His addresses to juries 
were always enlivened, and not unfrequently 
adorned, by his wit, humor and pertinent 
anecdote. Both sarcasm and ridicule he em- 
ployed as a master workman. His practice 
abounded with the application of the techni- 
nal rules of law. He brought all the resources 
of his mind to the interest and success of his 
case. He knew nothing but his client from 
the time he espoused his cause until the final 


judgment of the court was pronounced. 
, B. 


JOSEPH VLIET. 

Judge Vliet, presiding judge of the Court 
of Common Pleas of Warren County, died 
January 7, 1879. He was born February 16, 
1818, in Franklin Township, Warren County. 
He was admitted to practice as attorney Jan. 
3, 1859, and to the bar as counsellor in 1855. 
He practised the first year et Asbury,and then 
removed to Washington in Warren County, 
where he lived until his death. He held the 
office of prosecutor of the pleas for that coun- 
ty during the greater part of his professional 
life, having received the appointment four 
times. In 1877 he was appointed presiding 
judge of the County Courts, and held this 
office at his death. He was enterprising and 
publie-spirited as a citizen, his knowledge of 
law was extensive, and he was earnest and in- 
dustrious and successful in his profession. 

JOHN CADWALADER. 

John Cadwalader, L. L. D., judge of the 

United States District Court for the Eastern 





District of Pennsylvania, died on Sunday, 
January 26th, in the 73d year of his age. 

Judge Cadwalader was one of the judges 
of the Third Circuit of which New Jersey 
forms a part, and during the absence of 
Judge Nixon in the Summer of 1877, he held 
the District Court for New Jersey, so that he 
was well known to many members of the bar 
of this State. 

He was born April 1, 1805 and was called 
to the bar in 1825. He distinguished himself 
at the bar for his learning and his power as 
an advocate in contests with such men as 
Binney and Reed and Meredith. He was 
counsel for the United States Bank and was 
engaged in the famous ‘‘cloth cases.” He was 
a member of Congress in 1855-7 and in 1858 
was appointed by President Buchanan to the 
position which he held at the time of his 
death. During his long term as a judge, 
many novel and curious questions of mari- 
time and patent law were argued before him 
and hedecided many very important cases. 
He had a thorough knowledge of maritime, 
patent and commercial law, and was especially 
remarkable for his exact and retentive mem- 
ory. His decisions were received with great 
respect,and his fairness,tact and courtesy won 
him the regard of both counsel and suitors. 

His first wife was a daughter of Horace 
Binney, and his second wife, who survives 


|him, was a Miss Banker of New York. His 


daughter, Emily, married Mr. William Henry 
Rawle of Philadelphia. Judge Cadwalader 
was engaged at the time of his death in editing 
the life and letters of James Buchanan. 


HUMORS OF THE LAW. 








A man wishing to choose a profession thus 
reflected: ‘‘ A man will give twenty-five cents 
to save his soul, fifty cents to save his body, 
and one hundred dollars to have his own way, 
so I will be a lawyer.” 

A Judge in a divorce suit appealed to the 
man seeking the divorce and said, ‘‘Do you 
not love her still?” ‘Oh yes,” replied the 
man, ‘‘I love hex still, but the trouble is she 
won’t keep still.” The judge being a mar- 
ried man himself took the case under advise- 
ment. 

It is related of Jerry Keller, the Irish bar- 
rister, that he was perfectly conscious that 
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his reputation for drollery militated against 
his preferment, and that when a dull lawyer 
was promoted to a seat in the King’s Bench, 
in 1817, Keller went to see the newly appoint- 
ed judge, and exclaimed with a sigh: ‘‘Ah! 
Mayne, there you sit, gravity raised you up 
there, while levity keeps me down here. 





There are curious coincidences in the names 
ef the following cases : 


Field v. Dale, 1 Rolle, Abr. 11. 
Wood v. Lake, Sayer 3. 

Cave v. Mountain, 1 M. & G. 257. 
Sandilands v. Marsh, 2B. & A. 673. 
Swain v. Shepherd, 1 M. & Rob. 223. 
King v. Hamlet, 2 M. &. K. 456. 
Paul v. Virginia, 8 Wall. 168. 

Miller v. Race, 1 Burrows 452. 

Mills v. Graham, ! New Rep. 
Cowper v. Scott, 5 P. Wm’s. 119. 
Whitelegg v. Blacklegg, 1 Bro. 57. 
Butler v. Baker’s case, 3 Co. Rep. 26. 


Two cousins, each claiming that the other 
was indebted to him, were in court litigating 
the matter. During the trial, a member of 
the bar, possessing a somewhat poetical turn 
of mind, composed the following lines on the 
merite of the case. 


OWEN KERR V. OWEN KERR. 


If the strife in this case is extremely perverse, 
"Tis because 'tis between a couple of ‘‘Keers,” 
Each Owen is Owen—but here lies the bother; 
To determine which Owen to Owen is owin, 
And each alike certain, dogmaticand knowin’. 
But ’tis hoped that the jury will not be de- 
terred, 
From finding which ‘‘Kerr” the true debt had 
incurred ; 


Thus settling which Owen by owin’ has failed. | 


And that justice 'twixt curs has not been cur- | 
tailed. 
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Mr. Cumming shares the office of Mr. Elias F. 
Morrow at 800 Broad Street. 

Witu1aM H. Morrow, Esq., has been ap- 
pointed presiding judge of the County Courts 
of Warren County, vice Joseph Vliet, dec’d. 
Mr. Morrow had been practising for some 
years in Newark and had acquired a consider- 
able reputation among the members of the bar 
for the thoroughness of his research and his 
ability in argument. The Essex County 
Bar, while they congratulate him on his ap- 
pointment, regret very much his removal 
from the County. 

The following nominations of CommonPleas 
judges have been sent inby theGovernor to the 
Senate: Presiding judges, Essex, Ludlow Mc- 
Carter: Mercer, John H. Stewart; Andrew 
K Cogswell, Middlesex ; Alfred Walling,Mon- 
mouth. 
Union ; 
Woodruff, Cumberland ; 
cester; Joseph Horner, 
Hughes, Cape May-; William Parry, Burling- 
ton; J. P. Hoffman, Hunterdon: Jas. Som- 
erville, Warren; Wm. 8. Banta, Bergen: 
Freeman Wood, Morris; A. W. Fry, Hudson. 


Associate judges: Hugh H. Bowne, 
Joseph Cook, Salem; Alphonso 
J. H. Moore, Glou- 

Camden; J. E. 


Sir James Fitz James Stephen has been ap- 
pointed Judge of the High Court of Justice in 
England vice Sir Anthony Cleasby resigned. 
Mr. Stephen is a thoroughly trained lawyer, 
who has studied the law both philosophically 
and practically. He prepared the Indian Ev- 
idence Act, an excellent codification of the 
law of evidence, and has been very active in 
Parliament in the efforts at codifying the 
criminal law. His digest of this branch of the 


| law is hardly equal, however, to the digest of 
| the Law of Evidence. 


NOTES. 


In Hendric v. Sayles, January 20, 1879, the 





—_ icra enamel | United States Supreme Court decided that the 
PERSONAL. | assignment of an invention without limitation 
| carries with it all rights acquired or to be ac- 
Perry Belmont,of Woodbury, has been nom. quired under an extension of the patent, as 


inated Prosecutor of the Pleas for Gloucester | Well as under the patent itself. The assign- 
County. ment of a patent without more, does not con- 
Opinion by Bradley, J. 


vey the extension. 
The firm of Fort & Cumming of Newark, is| In Commonwealth v. Bradford, Massachu- 
dissolved. Judge Fort retains his office on 


the corner of Broad and Market Streets and 


setts Supreme Judicial Court, upon an indict- 
ment for burning insured property, evidence 





ETT 


FPO ON 9 


aoe 


Pes etme TN 


4 eit Le 
ot 





lias F. 


en ap- 
Courts 
dec’d. 
* some 
isider- 
he bar 
nd his 
jounty 
‘is ap- 
moval 


nPleas 
to the 
w Me- 
ndrew 
,Mon- 
owne, 
hhonso 
Glou- 
J. E. 
irling- 
Som- 
rgen ; 
dson. 


en ap- 
tice in 
igned. 
wyer, 
‘ically 
n Ev- 
f the 
‘ive in 
gy the 
of the 
rest of 


9, the 
at the 
tation 
e ac- 
it, as 
si gn- 
con- 
. 2 

achu- 
idict- 
lence 


si aha ee 


ee 





THE NEW JERSEY LAW JOURNAL. 


that the defendant had set the same property 
on fire a few nights before was held admissi- 
ble for the purpose of showing intent in the 
present case. Such evidence does not come 
within the rule that evidence of a similar and 
distinct offence in order to raisea presumption 


is inadmissible. 





Huff v. Ford, Massachusetts Supreme Judi- 
cial Court. Nov., 1878, was a rather novel suit 
for negligence. A large plate glass window in 
the plaintiff's shop was broken by the defend- 
ant s horse kicking a shoe through it after he 
had been violently struck twice by the driver. 
There was evidence to show that the shoe was 
loose. ‘Che jury gave a verdict for the plain- 
tiff. It was held, on exceptions to the charge, 
that the driver, under the circumstances of 
the case, was the defendant’s servant, and that 
it was properly left to the jury to say whether 
the damage was due to the driver’s negligence 
or to mereaccident. It did not appear that 
the horse was a ferocious beast, fere nature, 
or that the defendant had notice of his pro- 
pensity to kick off his shoes. 

Che trials of the Freeholders and other 
officials of Warren County were closed on 
Saturday, Jan. 25th, with the sentence of 
nine of the prisoners to hard labor in the 
State’s Prison, for periods varying from one 
to four years, the sentence of one to a fine of 
$500 and six months in the county jail and 
the acquittal of two. 

These trials excited the most intense inter- 
est among the people of Warren county, and 
have proved a most signal vindication of the 
law against wickedness in high places. The 
prisoners were the Chosen Freeholders of the 
county, the County Treasurer and the Attor- 
ney of the Board of Freeholders. They were 
men of high social position and excellent rep- 
They were convicted of conspiring 
together to defraud the county of the money 
intrusted to their charge. It appeared that 
these frauds had been carried on upon a large 
scale for many years. 


utation. 


LATEST PUBLICATIONS. 


Tue Law or Torts. 1 Vol. By E. M. Cooley. 
Chicago: Callaghan & Co. $6.50 net. 


TREATISE ON THE Laws or CorPporaTions, Gen- 
eral and Local, Public and Private, Aggre- 
gate and Sole. By Plait Potter, L. L. D., 


late justice of the New York Supreme Conrt, 
2 Volumes. $7.50 net. New York and Al- 
bany: Banks Bros. Ed. A. Veghte, agent, 
Somerville, N. J. 


New Jersey Equity Reports, Vol. 30, Part I. 
By John H. Stewart, reporter, Trenton. 
The first part of Third Stewart contains 

nearly all the opinions filed prior to January 

1, 1879. Itis well worthy the praise which 

Mr. Stewart’s Reports have already received. 

The head-notes of the Chancellor’s opinions, 

which are prepared by the reporter, are re- 

markable for their clear and concise statement 
of the facts as well as the law of a case. This 
volume contains a few carefully prepared 
notes in which the cases are fully collected, 
concisely stated and classified. These notes 
are on the following subjects : Specific per- 
formance of continuous contracts, p. 12; lia- 
bility of trust estates to creditors, p. 42; the 
signature of a deed, p. 194; usury as a de- 
fence, p. 274; confusion of goods, p. 291; 
priority of State as a creditor, p. 313. 


Hussewu’s Lzecat Directory for lawyers and 
business men. 1878-9. New York: J. H. 
Hubbell & Co. 

This is the ninth annual volume of this di- 
rectory. The synopsis of the collection laws 
of each state has been revised and corrected 
to conform to the latest statutes. We observe 
that some names have been added to the lists 
of lawyers, and some have been removed, 
while others are branded with the damning 
negative, ‘‘-We withdraw our former recom- 
mendation ” We judge from this, in connec- 
tion with the character of the publishers, that 
the lawyers whose names are in these lists are 
men of good reputation. The present volume 
contains two new features: First, a compact 
and complete statement of the law of each 
state in reference to insolvency and assign- 
ments, which is of great importance since the 
repeal of the bankrupt act, and, second, a 
synopsis of the laws concerning the jurisdic- 
tion and practice of the United States Courts. 
This occupies twenty-two closely printed 
pages, and is an admirable manual of the 
practice in these courts. It states all the steps 
in their regular order in each kind of suits, 
‘and has not the common fault of taking too 
much for granted. Such a synopsis as this is 
much needed. The subject has greatly in- 
creased in importance and the old text books 
|are not correct under the present rules and 


statutes. 
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OPINIONS FILED. amended and decree for complainant without 
costs, 
BY THE CHANCELLOR. Williams v. Vreeland’s executors. On mo- 


Norwood v. DeHart. On Demurrer. Coun-| tion. Counsel: Mr. Vail, Mr. W. H. Vreden 
sel: Messrs. Pitney & Johnson, Mr. Bell. burgh. Opinion filed Jan. 11. Motion de- 
Opinion filed Dec. 30. Demurrer sustained. nied. 

Campbell v. Campbell. Bill for dower. —_—_— 
Counsel : Messrs, Collins & Corbin, Mr. Lewis. COURT OF ERRORS AND APPEALS. 
Opinion filed Dec. 30. Decree for compl't. Hurff v. Hires. Counsel: Mr. Pancoast 

Farmers’ Nat. Bank v. Lloyd. On petition. Mr. Slope. Opinion by Depue J. Judgment 
Counsel: Mr. Merritt, Mr. Stratton. Opin-|"eversed. 
ion filed Jan. 6. Petition dismissed. Franklin Ins. Co. v. Martin. Counsel 

Coe v. N. J. Midland Railway. On petition, Mr. Kingman, Messrs. Scudder and Vreden 


Counsel : Mr. Douglass, Mr. Abbett. burgh. Opinion by Depue, J. Judgment 
reversed. 


Opinion filed January6. Injunction granted. 
In re Will of Joseph L. Lewis, On motion 


DeGrieff v. Wilson. On demurrer. Coun- 
sel: Mr. Cobb, Mr. Magie. Opinion filed Counsel: Mr. Russell, Mr Williamson. Mo- 
January 14. Demurrer sustained. tion refused. 

Weise v. Welsh. On demurrer. Counsel: ee 
Mr. Allen, Messrs. Voorhees & Large. Opin-| VICE-CHANCELLOR’S CALANDER. 
ion filed January 13. Demurrer overruled. FOR FEBRUARY AND MARCH. 

L. V. R. R, Co. v. Soc. for Est. Useful! [The place of hearing is Newark, unles: 
Manuf'trs. On motion to dissolve injunction. | otherwise stated. | 
Counsel: Messrs Pitney and Bedle, Messrs. | Feb. 5—Scheideker v. Central R. R. of N. J 


McCarter, Woodruff and F. T. Freling- 10 A. M. 
huysen. Opinion filed Dec. 20. Motion de- ‘* 10—St. Mary’s River Lumber Company 
nied. v. Whiting. 10. m. 

L. V. R. R. Co. v. McFarlan. On demur- ‘s 11—Same case. 
rer and motion to dissolve injunction. Coun- ‘* 12--Same case: Rea, Adm’r v. Funche 
sel: Messrs. Pitney and Halsey, Messrs. Mc- Lee v. Hill. 10a. Mm. 


Warter and Frelinghuysen. Opinion filed| ‘* 1{3-~Same case: Moore v. Blair. 10 a.m 
Dec 20. Injunction dissolved. Demurrer| ‘+ 17—Brunson v. Ferguson. 2. M 
, . 2P.M. 








sustained. ** 18—Coult v. Clinton Twp. 10a. m. 
Ripley v. Nagel. Final hearing. Counsel : ‘* 19—Hockenjos v. Whitehead. 10 a.m 
Mr. Cobb, Mr. Boylan. Opinion filed Jan. ‘* 20—Weiden v. Gaudy. Flemington. 10 
7. Bill dismissed. . -. 
Zeller v. Adam. On motion. Counsel: ‘¢ 21—Same case. 
Mr. A. Q.Keasbey, Mr. Henry. Opinion filed ‘* 25—Cramer v. Cramer; Reed v. Cramer 
Jan. 7. Petition g-anted. 10 A. M. 
Shurts v. Howell. On demurrer. Coun-| « 26—Leigh v. Leigh. ‘Trenton. Merce: 
sel: Mr. Harris, Mr. Bird. Opinion filed | Court House. 10a. M. 
Jan. 7. Demurrer overruled. | March 4—Dancer v. Warwick, 104. Mm. 
Walker v. Trustees of M. and G. L. Rail- | ‘*  5—Hill and Noyes v. N. J. Mut. Ins 
way Co. On petition. Counsel: Mr. | Co. 104. ™. Huff v. Galloway. 1” 
Bedle, Mr. C. Parker. Opinion filed Jan. 7. | M. 
Petition dismissed. Mar. 12—Syms v. West Hoboken; Traphagen 
v. Ditto; Thistle v. Ditto. To b 
BY THE VICE-CHANCELLOR. heard together. 10. M. 
Smith v. Smith’s adm’r. et als. Final| ‘* 18—Smith v. Burnet. 10 a. m. 
hearing. Counsel: Messrs. Herr and Allen, ‘¢ 19- Leonard’s Adm’x. v. Erie Railway 


Mr. J. N. Voorhees. Opinion filed Dec. 21, 10 a. M. 
1878. Injunction granted. —- 

Ogden v. Thornton. On bill and final Erratum.—On page 39, for ‘‘In Re., Last 
hearing. Counsel: Mr. Fay. Mr. J. N. Voor-| Will., etc., of John R. Lewis,” read ‘‘In 
hees. Opinion filed Jan. 10. Bill ordered| Re, Last Will, etc., of Joseph L. Lewis” 

















